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Hits re^rt suthmarizes past 'attitudes toward; rapl, cuirent^laws^ jnovefaents 



toward reform^ and problems of enforcement of 



rap^^^law. Spedariegal pFjoblems 



involved in rape adjudication aife dtscussed and tie^ribjdr alternative statutory ap- 
proaches to tape are collared, A state-by^tatb talkie gives cucr/nt proposed and 
passed legislation.^ 

^ Traditionally, rapa has been defined as **carfla Ifnowkdge .of a woman by force 
and against hep will/* The te^t of force has been cruciaHo the case and consent^ 
has beeu deduced from the circumstances. Hist<^rically/ victims were^ assumed to 
*t>e consenting parties to the rape sinless crhninal circumslf'ances could be proved 
.beyond ddubt/ often requiring active victim resistaiiSe-or independent cormbora* 
tion of the victlm*s report of the crimes In addition^ Victims ^er? often subject to 
questiotis about past sexual behavior and embarrassed by police an^^court^' handling ' 
of me c^se, Curreht reform efforts have attempted to cdfrect thesV mjustices^ aris- 
ing from assumption pf. yictim guilt. Legislative changes have also attempted to. 
^ redefine rape, in order toj recognize varyiS^ degreesjo^ levels of seriousne^» With 
flexible penalty structures depending upon degre^^^of force and other circumstance^^* 
and in order to take into account the speciaHssues of'child seXual molestatijcin» 
rape within marriage^.and the 'rape iA which a male is the vicUtnl In scvne states^ 
penalty structures are b^ng, reduced in general since reform groups have found" 
■ juries un,vjilling*tDtc6nvict for*rape except in the iritKt serious cases bjsc^iu^ fpnalty 
stniciures are currently too severe. Privacy for rape'victims^ "victimsj^dvocate pro^ 
gr^ths^ victiip serice programs^ aij^ rapf^ prevention and self-^defense programs, afe'^ 
discussed^.'Jhe Michigan and Washington State laws. ar& discussed as'pattems of 
successful change from the traditr^al modeK Appendices include a table summariz-^ 
ing legislation jn each State; a narrative summary iiLState legislation; the 'Model ' 
Penal Code; the Michigan^ Minnesota^ Washington^- and ;Wiscofisin State statutes; 
^a selected bibliography; aqd several san^pte definition of'tap^^ ^ ^ * 4 ^ 
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PREFACE 

^is project is one of the | iroducts of a 2'yearsresearcb pn^rain» funJed by 
tbe|Law Enforcement ^ssistajice Adtnioistration» National Institutl^ of Ljfw'En- 
fQpcement and Criming Justice and conducted by the Satteiie Law aruT Justice 
Study Center in Seattle»;WasKijigtori. The report analy^.the principle legalissues 
]nvolved\witt^the crime of raje^ as well as providing a summary of &e contem- 
-porary rape laws in each jurfedi' :tipn in "the United State^ ^ - 

The' need for a docujnent cf this type is clear. Duru^ tfie past 3 years tbere 
has been a spate of legislative : ctiVity regarding rape througbout the United States. 
The lapidity and voluih^ of lej :a[ change in many jurisdictions has 1>een such tbat 
those coijcemed \vith tlie law *evision process within individual jurisdictions have 
Wd only lunited Jcnowledge (if developments occurring beyond theh: own gco* 



of knowledge has made it di^cutt to reach conclu- 



sions regarding the direction ^ revision should take* It is hoped that by examine' 
ing-the major issues at stake wien effecting changes in rape la^» and by summar- 
izuig the changes already unde taken in each of the states^ tbis report will ^sist in 
the revision process. 

While the report addresses 
believed tbat the ai^di^nce fo: 
legal training who* are concerned 
rape. Tbus» footnotes and citations 
text of the report^ and ^echn cal 
vt'herever possible. Readjibility 
male and_yictims as femsle» 
avoided. Sex-indi&ative 
ate since^rape has beeatrdtiiti^naiiy 
victims^ Furthermore^ despite 
sex'^neutral crime» tbe facf 
aiuilbeir victims are femoT^i 



!prono\j ns 



iDpics which are of substantial legal complexity ^^it Is 
the document^ will include many persons without 
abdut the state^if the criminal laws relating to 
have been kept to a minimum throughout the 
and obstiiite legal language bas been avoided 
'has also dictated that rapists* be characterized as 
although othcfr sex-indicative pronouns have been' 
in respect to the rapist and victim seem approprir 
defined in terms of male offenders and female 
some jecent definition changes which make rdpe a 
re|nains that virtually all reported offenders are male 
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CHAPTER S INTRODUCTION 



The problem of rape is rapidly approaching epidemic proportions. Michigan legis- 
lators have! Oyunique opportunity anSi a p?essing responsibility: immediate legal 
^reform [is needed] to prevent the rap^ epidemic before it happens., Legislators have 
Jke pQwer that no single concerned citizen, and no women*s organization has the 
pO)yer to say to an entire class of potential criminal offenders that violence in the 
form of sexual assault is not only anti-social but also Mnll result in certain punish- 
ment. . . . Without prompt fiction on this crisis Hundreds of people wi^ be assaulted 
while the assaulters continue 'lo go virtually free from^ty threat *of conviction. 
This certainly far otitweighs tire uncertain benefits of^^re years of fietiberation.^ 

— Michigan's Women's Task Force on Rape 



-Tlje statement above exemplifies a concern about 
rape Taws expressed, in recent years by women's 
groups in jurisdictions throughout the United States. 
Responding to this concern the Michigan legislature^ 
along vrith the legislatures of 36 other states, has 
enacted laws«in. th^ past three years affecting the 
crime o^rape. Michigan's legislation represents the 
most comprehensive revision -of rap(? laws attempted 
in the history of the statei atid almost certainly in^the 
country ^t lar^.^ Because of its cojnprehensivcn^^ 
the,Miehigan measure has bceoitie the focus of major ^ 
national attention. Although not adopted in its en- 
tirety by any one jurisdiction^ ihe Michigan statute 
bhs been, or h being consi<2ered, a basic model for 
th^ revision of rape laws in at least 12 states. 

Whatever the model eventually used by a state ^ 
affecting changes in its -rape laws, certain common . 
issues itiust be considered by those concerned with 
the drafting of new legislation. Essentially, .these 
issues fall into two distinct categories: issues ot deff^ 
nition and iss^^s of proof. Under the former eate^~ 
gory arise qu^tions about ^e nature' of TZpc: the 
^fpes of^ rape to be punished by the criminal ]usti<% 
system; the standard for detemiining whether the 
crime had taken place;; and the severity jsf punish- 
ment to be attached to different forms of rape. Ques- 
tions affecting matters of proof involve consideration 
of the ki^ds of evidence «to _^e used )p prove or dis- 
prove k rape charg^. For example, should a rape 
charge, require corroboration?; 4o what extent should 
a victim^s^ prior sexual history be a relevant consid- 



eration in determining whether she consented?; and 
under what circumstances, if any, should ^ vied^ un- 
dergo 3 psychiatric examination? 

The discussion which ToUowsun immediately suc- 
ceeding eh^ters in this report is primarily centered 
upon matters of definition (Chapterj2) and of proof 
(Chapter 3). The concluding chapters review special 
issues affecting victims of rape (Chapter 4) ^ad^the 
process of implementing change in rape laws (Chap- 
ter 5). Before turning to the substance of the report^ 
however, some intro^Juctory Comments regarding thj^ 
' rationale, seope^ and initial impact of legislative ac- 
tivity on rape should Assist in placing the^ later 
chapters in perspective. , . . ^ 

1*1 Why Change Rape Laws? , ' 

The quot^ion provided abovi^ from the Michigan's 
Women's Task Force on Rape refers to a number of 
rattQpales for desired change in raj>& laws^ the '*epi- 
demie iroportions" of the crime; the nopd tor a more 
ejdectiEe , deterrent to Tape; a^d the lack of convic- 
•tions/of offenders under existing TZpc legislation. 
Th^ is no doubt that these are among the^most im-* 
portant reasons voiced by those seeking revision of 
rape laws. The startling increase in the incidence of 
rape can be seen from Table4* During the'past.dec- 
ade rape rates have more than doubted^ the pace of^^ 
Jnerease becoming more rapid since 1967 and in the 
early 1970's and reaching a spfeed which has out- 
5tri|^ed all£>ther major categories of violent crime. 



Table 1 ' 
Index of Forcible Rape in the United States * ~ 
(1960^1975)^ 

Year NuBiW rnhab<ianis 

1960 :..V 17 J ^0 , 9.6 * 

1961. 17,220 9.4 ■ 

1$62 ! . . ■ . 17,550 9.4 

1963 .; 17,650 " 9.4 

1964 -21,420 ■ 11.2 

1965 .. .•. ^ 23,410 * 12A 

1966 * 25,820' " 13.2 

1967 : 27,620 14.0 

1968 ' J1,^7Q . 15.9 

' 1969 ' * 37,170 . 18.5 . ^ 

WO 37*990 18.7 

^ 1971* 42.260 ■ 20.5 

1972 .'. : 46,850 ' !22.S 

1973 ' 51,400 ; 24.5 

1974 . 55,400 26.2 

1975 ^56,090 26.3 

. + . - * ^ 

'Source ba^«d on data contained in annual volumes of' 

Ih* Kb.!. Uniform Crime Reports, 1960^1975. 



Concern about the inadequate deterrent capacity 
of existing rape laws has bceiT.based not onlwPn 
escalating statistics but also on the poof recoivof 
tHe criminal justice system in apprehending and con- 
victing thosfr.who commit this type^f crime. .While 
nationally pojice agencic^ reported to the FBI a rape 
clearance rate by arrest of 51 percent in 1975, a 
Battelle Law and Justice Study Center survey at a 
sample of TOO police departments around the coun- 
try, i^vcaled wide disparities in both rates of clear- 
ance*, 4nd in the 'methods used to calculate the^e^ 
rates.^ Similarlj/, disparities were "found in filing and 
conviction rates for rape listed in a survey of proscr 
cutors.,* According tp FBI figures obtained in'l975^ 
58 percent of alLadults arrested fof rape prose-' 
cuted for this offenSe. Forty-'Six perccilt of these 
■ prosecutions resulted in' acquittal or dismissals; 42 
percent with the conviction of the substantive offetise; 
and~12 percent in convictions for Jcsser offenses. 

Howeven as part of this research, rape cases from 
,two major jurisdictions were analyzed. As illustrated 
in Table 2, these data vividly illu^rate the extent of 
case attrition at each stage of the criminal process. 
Of the 635 rape complaints reported, 167 suspects 
were identified^ .but^nly 45 were^ever char]ge^ ivith 
rape? Or attempted rape. Ultimately* only 10 suspects 
were* convicted oi rape ^or attempted rape repfcsent- * 
ing less than 2 percent of the total rapes, rcpo'rted.** 



.For the w6men*5 groups who have been the prime 
lobbyTsts for changes in rape'laws in states tbrou^- ^ 
out the union/ soaring rates of rape, coupled with 
poor rates of apprehensiot>and conviction of rapists; 
have provided subsuntial badcing fcrr more funda- 
mental criticisms of existing rape legislation. Of par^ 
ticular importance and infiueftce has been the move- 

, ment to effect change in the status and role of women 
in our^ocioty. li^ this context, the definition and ad-^ 

' ministration of the laws relating4o forcible rape have 
achieved a special significance 'among the vanguard* 
of those issues affecting wom^en*s rights. Many woAien ^ 
regard this part of the criminal law as a meaAs of 
protecting tlic inviolability of a taiale^s property rights 
rath^sr than the inte^ityibf a female's body. In. the 

* words of Kat^Millet» traditionally rape ;^as b^n 

* viewed as an onense one male commits'^pon another 
— a matter of^smg 'his''w9mfln*."* Accordinlg to' 
this view, a male-dominated system of criminal jus- 
'tice sustains t^is attitude, refusing to prosecute or 

^ convict all tjut a handlul of rapists. Meanwhile, the* 
yictm of rape is subjected to a host of indignitip^at 
the h^ds of the pblice and other system persotmel. 

¥ 

1*2 The Scope of ^Le^jslotive Change 

X The rapidity with which the crime of.forcible rape 
-has becomc^the focus of national^tention and con- 

- cem has almost cer/ainly caught many peopfe by sur- 
prise. The criminal justice system has been' struggling 
to catch up with the ^momentum for action and 
change^ Many proposed or effected reforms of the 
substantive criminal taw have^been matched by nu-^. 
merous attempts to strengthen 4be capabilities* of the ' 

^ agencies! of criminal justice to deal with rape and re- 
lated critnes. Across the nation new and bmovatjve 
procedures are being devdoped apd implemented to 
facilitdfl^ftS^prSti^nsion ftnd conviction of tapists 
and reduce the^nddence of rape« ^^j^ 

Within the legislativp arena the s*pe of the 
changes effected has been bo^Jbroad and*.^ried.^ 
Appendix A prc^vides an^oVerview of th'ese chqpges 
on a sute-iby^sute basi». In general/ ^e trend hds 
been to adopt ne\^and wider definitions of rape while 
relaxing proof requirements for' the crime. Fre£ 
qupitly, cape ha,s been re'defined^C^ % header, £ix- 

l^ciftral assault or battery,_with diflterent deg^^ees de- 
pending, generally, on the dangerousocffs of th§*cir- 

. cuhisunces of the assault or the kind of assault. Some 
states^ lik^ Michigan, have abandcmed entirely the 
traditional law of rape In favor of new sexual offenses ^ 
and a new legal terminology to de&oe these crimes, ^ 



FLOwW RAPE CASES tHRbUGH THE CRIMINAL JUSTICE SYSTEM 
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* IJflder the ruBric of proof changes, corroboration 
zequirements have^been eliminated or minimized in 
msoi^ states. Statutory changes have also tendedno 
restrict the admission of evidence of prioF^ sexual 
conduct on the part of the Victihi and ^o abolish the 
cautionary instruction* a traditional warning to the 
jury that the testimony of tbe complaining witness in 
a rape case 'is suspect, and the chastity;instmction, 
whjch permits the jury to mfer that^a woman who has 
ctece consented to sexual intercourse is more likely 
to consent jagain. Further developments have been to 
. mandate special' training programs for police and 
special medical procedui'es for the' exammation of 
rape victims, tn addition, some states have begun to 
provMe.for high schooHinstruction in s^lf-defeiise. 
Although an ^earlier trend tpward protecting the rape 
victiQi froBX publip^e^posure eoul^ be noted, that 
trend has largely -i^[_sappear0d in ihb Wake ot several 
Supreme Court cases wriich have expanded freedom 
of the press in respect to criminal pix)ceedings. 



1*3 The Impact of Legislative Change 

In their statement to the Michigan legislature* the 
Women*s Task Force on R^pe expressed the belief 
that new rape laws, would, among other things* pre^ 

\vent a "rape epidemic.'* The Nfichigan rape law has 
now,been in force ^or 2 years and the questbn may 
be asked whether the legislative change has pre- 
vented the ""rape epidemic*' feared by many women. 
Regrettably^ a lack of basic statistical data, coupled 
with the ^till^imited operating experience gaitied with 
die Michigan law* and the new laws in other jurisdid- 

^ tipns; ntakes ^fty precise assessment of its impact 

, upon the issue of rape virtually impossible. However, 
certain trends in the administration of new rape laws 

* around the country at large suggest that le^l^change* 



by itself, will not'1^0ve the anticipated favorable im- 
pact upon rates oC coinmisston,of rape*,Qr rates c5f 
apprehension and conviction of rapists. 

Niore will be said about this issue the <^nclud- 
ing^chaptel of this report. But it is clear tbat^one of 
the by-products of the^ spate of,legislativs activity-has 

l/,be^the creation of substantial cccnfusion and uncer- 
tainty regardmg the scope and value of mzny new 
rape laws. This confusion and uncertainty can. be 
partly attributed to the speed with which many new 
lawis haVe been passed by ^legislatures. The n;iorc; 
typical and tradittonal process for effecting major 

. changes in the substantive criminal law has been 
bypassed. Altftu^h the traditional process can on 
occasion be rightly criticized for producing, an*un- 
. reasonable delay ib instituting law reform,, it does 
permit adequate discussion and j^ebate before chan^ 
isjenacted. It is beginning to be realized. tliat changes 
'have been made in rape laws which were barely- 
understood ,by those drafting new legislation^ while 

— fhf ftff^^r-^FLJth^^r^?^^ of cnm'Tiai law was ignorffd 
Or negleacd. Further,' the'potential impact of con- 
stitutional law was underestun^ted. These deficien- 
cies and uncertainties now carry -with them the dan- 
ger of a ba<5klash cBect against rape victims^ espe-, 
cially if new legislation is found unconstitutional and 
^old rape law is thereby entrenched With new vigor* 

With more rape biils in le^slutive hoppers^ and 
with challenges in the courts tq^ freshly revised rapje 
laws, the time seems opportune to e?cplore in some 
- detail the major issues at stake in this important area 
of social and legal concern. It t& hoped^tha.t ^what 

- follows in this report will assist in clarifying matters 
of substantial legal complexity which must be con- 
fronted by those wishing to effect changes in .rape 
laws. ■ ■ ■ ■ ^ 
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CHAPTER 2. DEFINITION OF RAPE 



2*V The Commpii Law and the^odel 
Ptenal Ccd€(4 

To evaluate recent attempts to i^de^'ne the crime 
of rape,, ir is important to undemand' how it has 
traditjo^]^ been defined as a criminal act. Rape 
law .devefoped through decisions by the courts, as 
judges made case-by-case determinations of what 
constituted the crime. Thjs process of lawmaking, 
known as the common law system, is ah aggregate 
of judicial opinions, each^looking to and incorporat- 
ing prior opinions. In this respect, the common law 
differs ^from statutory law; the common law evolves^ 
■tfOffl^dividaart^sesrTffhHe::statutOT 



generalized case. 

■ V ^ * . * ■ 

Rape, at common law, h ut^lawffil carnal fow7iv/- 

edge of a^mati by force md against het will Any 

sexual peoelration, however' slight, Jby the male penis 

of the lemale vagina Is sufficient to complete the 

\ crime if the other elements are present. The common ' 

law conceptualized rap^ as "carnal knowledge"^ and 

instituted a resistance standard for tiie victim as a 

means of distinguishing forcible carnal knowledge 

(rape) fron^consensual carnal knowledge (fomica^ 

tion or adultry, depending upon the victim's marital 

status). All were^crimes^ but if the carnal knowledge 

wer^ , forcible, thenr*thp victim escaped *^nishmetit 

for fornication or adultery. 

To the extent that legislatures (lealt with rape law 
at alt up until the i95fi's, they did so only^o codify 
wiiat they undentood to be the common law. Inter- 
I>retations of the statutes which codified the common 
\^yt emph^ized the ''against her wiir disment 6f the 
cHipe and thus revolved on whether or not the victim 
consented tcHtlje intercourse. 'Torce*' was perceived," 
,tiot as an independent element of the crime, but as 
a means of showing that the act was without the 
victim's consent. Thus, the perpetrator's use of force* 
^became criminal only if the victim's state of luind^ 
met the statutory rcqujremenL The per^trator could 
t h e f o rc e img^ g i nahlp rnid ^ n d <; rimfi wquld-b^ . 
committee) if the state could not prove additionally 
that tfie victim did not consent. ^ 



The courts, who had to apply the consent stand- 
ard, searched^ for a way to decide^hetber a wonJto 
in fact consented. They*^ settled eventually upon re- 
sistance, the outward mailifestation of nonconsent; 
as the device for de;termining whether a woman actu- 
ally gavc'consent.' Not surpmingly, "the use of the 
outw^d manifestation of .tHe' subjective state of 
mind of the victim .proved an uUsure index to ^e. 
conduct of rapists. How much resistance indicates' 
nonconsent?" ^ Some states req^uired: resistance to the 
utmost <in the part of the victim, a standard subi^t- 
ing a wonian to great risk of death or_ severe physical 
. injury atid one^whigh few rap^ victims could meet, 
since most would choose rape above deaths 

Most states repudiated such a stringent re^tance 
standard, bat_^whcre uuho^t resistance was not r^ 
quifed, great ^onfusion existed. Some cases seenied 
to impose a reasonableness standard while others 
stressed the decisiqii of the womair without requiring 
that her fears be reasonable. Stih other cases necessi- ' 
tat^d only sufficient resistance to make*apncons^t 
reason^ly manifest. The amount pfjresistarice re- 
quired depended upon aU the circumstances of -the 
case. ' . " \^ ' 

Faced ^th this confusion an attempt was made in ' 
. 1962, in the lyfqdel Fenal Q)de, to effect a significant, 
change in the common law definition of rape and 
especially in the resistance standard. The Model 
Penal Code waS an attempt by a distinguished group 
of lawyers, the American X^w Institute (A.L.L), to 
bring rationality and coherence to the penal la^^s'of 
the United States. . 

. - • * ^ * 

^The section of the Code dealing with sexual pf-^ 
fenses, inohiding rape, was first presenj_ed to the 

' . AX.L in I9S5, accompanied by an extensive com-^ 
memary.^ It was not sf^ificantly change Jn the 
1962 final version. A copy of Article 2]3^^e!tiial 
dfenses -of the Model Penad Cbde, and related com- , 

y mentary, is contained in Appendix G. \ 

j!^^TheJi4odeLPenal*Code was not mtended to be , 
. typical of the law in effect in- most l^irisdicUons, 
although drew for Its formulation upon the experi- 



ence of the slates as well as on the common law* Ttie^ , 
AX,I- hoped *the Code would be adopted by legisla- 
tures in eaeh state. While this hope has not .been 
realized, many states beg^n revisions oF their erimi- * 
nal^gpdes as a result at the AX.J.*s impetus and 
som\K^in^cted portions oF the Model Penal Code in 



resiift^C^ their rape laws.^ 

' Thft^Model Penal Code sought to reduce the de; 
gree oij ^esistanee required oF the rape^ vietim Ijy 
eliminatuig the element of ''against her will/^ In its 
ptaee wa\ substi^Mted ^ r&qufrement speeifying that 
Jhe perpe^ator "epmpels her to submit by foree or*' 
By threat of imminent deoth, serious bodily injury,, 
exjtr^lme pain or kidnapping, to be inflieted oh any- 
.ofie/'^ 

■TThis.' redefinition shifted the focus From_the vie- 
tim'^.state oF mind, as evidenced by her resistance,^ 
,io (J^d, conduct, oF the t>erpetratorVThe drafters noted \ 
in ^eir comment on this section that they were 
tryinV^avoid the requirement that. the ^oman resist 
to th* atmost, Tfo^^^^''' stated that '^compels 
to sublbiC meant that the woman -had to offer more 
than a%oken initial resistance/' 

Althi^h there was less emphasis on resistance in 
the Modn Penal Code Formulations of rape than in 
more tra^tional carnal knowledge statutes^ resist' 
anee remahjcd an important factor. The question 
must be raised why resistance remained central to Y 
rape. It is important to recognize that a resistance 
standard refl^T^t^ the perpetrator's view of sexual 
intercourse: unless the victim resists, the, perpetrator 
may assume she is consenting. Resistance thus oper- 
ates as a commui^ication from the victim to the per- 
petrator regarding her intentions. But the resistance 
standard also prayides an objective standard by 
which society, in ui^ form of a jtiry determination, 
can evaluate what {^inherently subjective — whether 
the victim conscnted\ Consent is a frame of itiind/ 
with air the coKtr4dict\>ns, blurred impression^; and , 
vague thoughts that_^n^v frame oF mind^ cotjtains. 
Resistance i^ a useful ouiward manifestation which 
i£ more easUy evaluated cW the perpetrator and by 
the jury, tliis dual purpose Vf resistance is of special 
importance in light of ^e traditional components: of 
a, criminal act 

2.2 The Relationship Between Resistance 
and Con$^nt;^ The Onaccef^tafale Act and 
Crtrrtinal Inteht ^ . 



when there is concurrence of an Unacceptable act 
and a criminal intent with respect id that act. The 
'Unacceptable act is called the actus reus; the criminal 
intent is called the mens rea* In the traditional defi- 
nition of rape, actus reus is the uneonsen ted-to 
sexual intercourse and th^ mens tea is the intention 
or knowledge oF having the intercourse without the 
consent oF the victim. Lack of Consent of the vietim 
is ultimately the characteristic that distinguishes rapQ. 
The concurrence of the act and the intent requires 
. ^th that tlie vietim in fact not consent and that the 
perpetrator know at that time that the vietim did not 
consent, ' * 



The three following situations illustrate this eon- 



Legal theory has long held that a crime 'exists on^^ 



cept:" 

(1^ IF the vietim consents in fact, but the perpe- 
trator l^elieyes she is not consenting^ is this rape? 

law Say^ *no^^^nee pere is criminat intent, but 
no act. The sexuaT intercourse is consented to and' 
such intercourse is not an unacceptable act within 
the' meaning of rape. Conceptually, this would be 
regarded as' an attempted Tape* - 

(2) If the^vietim does not consent in fact, but the . 
perpetrator believes she is cAsenting because her 
behavior would lead any reasonable per^c^ t« thinlC 
she was consenting, is this rape?'The law says *no' 
since there rs an unaccepta])ie act, i.e., unconsented', 
to sexual intercourse, but-nj) criwijiial intent, Tn- 
criminal law terms, this is ,the mistake-of-fact de- 
fense; if the defendant is^mistaken in a.fact whic^ ts 
an element of a crime ^ni i^the fact, as mistal^"; 
v{ould make the conduct lawful* then the defendant 
has acted with lawful intent and no crinfte has been 
cotfimjtted. In California, a recent couii rulmg. re- ■ 
quires an instructidti to the jury that the^defendant 
niijst be acquitted if they find he reasonably be* 
lieved the victim was consenting. This holds true tF 
theyralso $nd the victim did not in fact coi)sent -* 

(3) If the victjai docs not consent in fact and 
makes that lack of Consent apparent to any reason^ 
abt^e, person, but the perpetrator^ bein| unreasonable, 
nonetheless, believes she . is tronsenting, is this rape? 
In. the strictest sense there is still no mens tea since 
there is still no criminal intent. In England, there 
would be no crime committed in this situation/"^ In 
the United States, however, such mistak^ geiierally^ 
need to be reasonable and in most 'jurisdictions there 
would be a^ rape in the instance ofjan unrffasonable 
mistake as to consent 



^Tfeus^^the defitiition of rape depends upon both 
th^ perception, pf the victiip, i.e>, that th^ intercourse 
was [n fact not' consented |o, and the {Perception. of 
the defendant of that lack of consent^ The problem 
that immediately arises is that» given the assumptions 
of many peopfe about what is appropriate sexual 
bdiavior^for ,men>and women, there will 'be no 
^ criminal intent 'in Jnany instances wherb there is an 
unacceptable act/The victim will perceive the inter- 
course as rape much -more frequently than will the 
perpetrator ^ f — . 

Ftpm the victtm!s perspective/ tf she is not con- 
senting to sexual intercourse, it is^ iPape< If ,the^ per-, 
petrator accomplishes the intercourse by making her 
feel ^iity, by wearing her down with endless coax- 
ingf by igi}oring her verbal protestations, by plying 
her with Itquor, or by simply going ahead in the face 
pf lier failure tot indicate consent, she thinks *tt is 
rape. Thus,,.what to many has been condoned or 
taugHt as the art of courtship, is considered rape 
by the^educed, 

Tlie victim may see the perpetrator's deterbiina- 
tion, to h^ve sex with her as too powerful to^ resist,, 
perhaps -accepting the consequences of intercoftrse 
as a punishment for being in the sttuatioa she is in^ 
or^because it is the 'only wayMO end an onslaught ^ 
of psychological intimidation. If .she is \n A situatiop 
where rapeJs possible* she is likely to be where 
$i$M:tety condemns her for being in the first place; in 
her apartment alone' with a date, in a parked car/in 
a man*s bedroom^ in a lonely wood. Accepting the 
jguilt for her situation, she may assume responsibility 
fo^ the rape as well. 

* The common belief that there , are substantial 
numbers of false rapexomplaints might partially be 
trac^ to the .victim's perception of rape. The law' 
sometimes rejects as a "false" rape complaint what 
the victim considers to be rape. Sexual intercourse 
accomplished without the victim's afSrmative consent ^ 
or by means of coercion or intimidation ^ rape in 
the eyfes of tW victim^ butjt may hot be triminal 
.under traditional rape^law, or Tn the.ey^s of the 
perpetrator. 

The perpetrator tencjs to define r^pe in terms of 
the woman's conduct in response to his advances; * 
*Me assumes that she is consenting unless ^ho resists 
-phVsically in a dear,,^ unequivocal, perhaps violent 
comDiunication of nonconsent 

Even the victim*^ resistance does not always create 
a^rape in the eyes of the pgr^^trator. ^He tends' to 



view* resistance as^ the victimV wa}^ of avoiding 
guilty feelings of her actual consen^ He sees re- 
sistance more ^s her response to sOaetal disapproval 
of consent than as a rejection of him. In the per-^ 
petrator's eyes*, "no" from the victim means* "yes" 
and anythtiig ambivalent or unclear is construed in 
favor of consent. 

Defining rape in terms of the-victim*s perspective 
conflicts with .society's view of what is necessary 
in order to punish someone for a crime: the perpe- 
trator must commit an unacceptable act with criminal 
intent. Because victims and perpetrators do not agree 
on what is unacceptable^ there is often no criminal 
] intent in situations where there is an aqt unacc^- 
able to the victim. Thus, the need to redefine^ rape 
may require. a' resolution of this funtiamental dis- 
parity, ^ / 

Recent developments in rap^^redefiiiition have^ 
focused' on the need to turn -attention from the 
.victim's behavior (resistance) or state of mind (lack 
of co(i^ent) to the rapist's conduct (force) , To this 
end, several states 'have recently defii^^d rape in* 
terms of criminal circumsuiices which emphasize 
perpetrator conduct. Eight sutes,^ date, eliminated 
the word "rape" i^nd created a terminology^ such as 
criminal sexual assault, connotating a crime d^ned 
by what the offender did. In order to broaden further 
the concept of rape> many states have made the crime 
sex-neutral. These states^ have pros<tribed several 
types of sexual attacks whtcjt not presume male 
perpetrators and female victims. In a'dditfgn, several 
sutes. heve^ classified. **rapief' into various degrees 
which £^re differentlate<f by the- seriousne^ of the 
cJffender's <;onduc!. Each of these developments is 
now considered' tri more detail, 

^ ■ 

2*3 Criminol Circumstonce Definiticmi^ 
of Rope r 

Traditionally, rape has been defined in terms of 
sexual intercourse, plus lack of consent, plus crim- 
inal Jntent of the perpetrator. Most states which 
have'Tedefined rape in recent, years have avoided 
the 'consent issues alt<^gether. These sutes, have 
attempted to , define, rape as sexual intercourse under 
circumsUnces which require the conclt^sion that 
there .\vas both criminal intent and lack of consent. 
With this type of -deBnition, there is no need to in- 
quire into the vtQtim^ pj^iception. If the sexual ' 
intercourse occurred- under a dangerous criminal 
circumstance, then an objective standard^ }]aS^ Veen 
met and it does not matter whether or not the victim 




consented In fact, the taw^does not allow her to 
consent under such a circumstance* A detenniiVitioh 
has^een made by the legislature that consent Jn snails 
a situation is too dangerous to be sanctioned. 

This redefinition of rape reqiuires a careful delinea^ - 
tion^of criminal circumstance^^ so that there is no 
Qver^p into social interactions which spcicty might 
permit if there werexdhsen^, Bossibilities for such 
criminal circumstances includ^r- ^H^y 

.(1) sexual intercou^e accomplished by m'eans 
of a ^weapon or through physicft injury ^or through 
thre^ of harm; ^ » \ 

(2) sexual intercourse accomplished with a vic-t 
under a certain age or iti a certain relationship, 
blood or authority, wtth the perpetrator; 

(3) sexual intercourse accomplished with a vic^ 
ti^ who is untonscious or has had drfigs adminis* 
tered to her withbut her cons^pt; - 



(4) sexual intercourse accomplished in the course 
. 01 a kidnapping or burglary; 

sexual 'mtercoufsc accomplished^ under (ur-- 
cumstance^reasonably calculated to coerce the victim 
mt^suboiission, ' 

StichVcrimmal circumstances can either be itemized 
as anVtncIusive list or be used as illustrative of the 
types circumstances which rendeir the asexual 
conduct rape, ' ^ * . ^ . ' 

ThereXare substantial advantages to a "criminal , 
circuiiistances'* definition of rape. If consent is not 
an eminent of the crime^^then mistake as to consent 
is not! relevant and the defendant will nots be able 
to esckfK responsibility for his acts by convtncing a 
jury that he thought the victim was consenting. More 
critically, if^consent js not at issue, then pri(Jr sexual 
condtnt of the victiiti is not relevant and is not ad- 
missible on that issue, Generally> the criminal cir- ^ 
cumstaQces model permits*a much broker. stahdai^d' 
for rape than the resistance model,, whtch^ fccusec^ 
narrowly on the ^victjm's conduct. Furthermore, it 
provided clearer, mtire objective crijeri^a than the' 
consent standard^ Which allows differing perceptions 
by the victim alfd thc^ perpetrator io negate crimi- 
naltty* Thus, the criminal^ circumstances model com- 
bines advantages of^t^h' the resistance standard, in 
thaXit js piyectiye^ and thc xo n sent s ^^ ndard, in that 
it covers a wide - scope of non-consenstilal - $cxual 
conduct, ' ' - ^ 

Despite it9 wide scope^ the criminal circumstances. 



\ standard sttU encompasses^ narrower range of con- 
jduct tfian -what the victim.iK^rceivcs to be rape, since 
It focuses only On the md^ff dangerous rape conduct. 
The dangerOUshess of conduct is certainly ^^tionale 
for aggravatijag an ^p.l^enseMn terms of sentencing, 
bm ^t is not, jn terms of rape* germane to the nature 

\ of the offense, Coi^ceptu&lly^ rape should not be pun- 
ished only when some dai^erous circumstance in 
,additi<in to the rape exists; otlrerwise, rape becomes 

^a^n'on-crimc, an act' punished only when ^re is 



sofne other crime being ptinished in any case. Thus, 
the definition of rap; jnust look beyond those siiw- 
tio'ns whidi are conclusive of lack of consent/ 

The defiiii^@it7<f^rai^ can expand conceptually 
beyond drcuipstances whic^ are conclusive^ of lack 
of consent to circumstances where consent is pbs-, 
sible, although unlikely. Examples might include 
sexual intercotirse accomplished by means of physical 
restraint (bondage) ct by the administration of drugs 
.-with4he_victim^s-acquiesccneei -These-instaiices-afe- 



noJt so, dangerous as to preclude the possibility oC 
cotisent. Sexual intercourse might be presumed tc^ 
be rape liiijless the defendant affirmatively ^ow^^hat 
the sexua^intercourse was conserisual,. Ih practical 
terms, if the jury finds thatihere was intercourse, plus 
criminal 'citcumstance, plus consent, th^,musf ac-^ 
quit. Thus, Qonsen^ can be concurrent with the crimi- ^ 
nal circumstance and^ if so, then no crime has been 
committed. Consent is an^afiirmative defense, but its 
lack IS not an element -of the crime.. 

Even Ithis broadening of the definition does i^t 
include nonconsensual intercotirse. To the extent 
thaf there are other circumstances too varied to de-, 
fine in^advance or too ambiguous to indicate on the 
f^ce tl^t there is no consent, there remain situations 
where jhe victim does. not consent and the perpetra- 
tch* knpws or would know that sh^^is not consenting. 
To include these situations, the objective standard 
must be abandoned and. the law must look solely to 
the subjective state of mind of the victim, ^as welj^- 
as the stibjecti^e sute of mind of the defendant. 
Here, lack of consent is restored as an element of^ 
the crime, but' there is no additional standard: no 
resistance and no criminal circumstance Is here 
^^cquired^ 

These definitions of rape — fronl criminal ctrcum^ 
staiices conclusive of lack of consent to circtimstances 
'T>resumptive^of lacJc^rconsein^dndl&iliallf^to"!^^ 
consent— include the range- of conduct in which 
there is both an unacceptable act and criminal intent; 
nSwever, t|tc. problem o^/'varying perceptions be- 



tween the victun and the perpietrator remains^ Many 
uncoQsented'to sexual' acts woqjd go unpunished 
Ti^eie the {>repetrator believes there to be consent* 
These- acts arise largely in situations where the 
victim feels coerced, intimidated,, ompowered, but 
the perpetrator feels be is engaging in aggressive, 
but 'legitimate, "seduction," 

The only way to'expand the definitibn of rape to 

tekclude these situations is to presume all sexual 

intercourse to be rape, that presumptioi? being over- . 
come only ^be demonstratingr uncoeifced consent 
clearly communicated by the victim. Such a definition ^ 
may^appear shocking on its face and so divergent' 
'from/current societal views of seduction and court- 
ship as to preclude its legislative enactment. None^ 
thel^ess, it is strongly suggested in recent legislation 
like that of Michigan, 

rA< Michigan Criminql Sexual Condua Aa. The 
importancr and national impact of the Michigan 
Cri m i n al S exual Conduct Actibasrbeen.Tnentioned-: 
earlier,^ In some senses, the Michigan bill js a prose- 
cutor's nightmare. It is very long and^complex, not 
6nly*jbecause it repeals nine other statutes, but be- 
cause it creates an entirety new vocabulary, part of 
wtiich is defined within the statute, and pah of 
which is left^ to the courts to interpret. Others 
interested in.^foltowing the Michigan model have 
bad to exaiQine the language <^ tha^ bill carefully, 
since terms us^ in Michigan may have very different 
meanings in other states. ' 

Under the new law, four degrees of criminal sexual , 
conduct are distinguished, dependent upon the pres- 
ence or absence of (a)frsexual penetration or contact^ 
and (b) ^^Cffied aggravated circumstances. The. 
four degrees can be^ illustrated as follows: 

Cnminat Pene- vating 

Sexaal tration Contact Cir^um. Maximum 

Conduct lUquired Required stances - Penalty 

FIrsj Degree V" * X X Life * 

Second Degree X X 15 Years 

Third Degree " X JS Years 

Fourth degree, X - 2 Years, 

$500 

The Micbig^ statute represents a radical, depar^ 
ture fr6m common law rape. Both penetration andr* 
contact are sex-neutrat and^ broadly defined/ The/ 
word "fa pft" has been rft p1fl^^/^ ^*rnpiin^|; SfTiial 



The failure of the Michigan statute to mention Ihe ^ 
elimination of lack of consent as ^n ^element of the 
crime may prove a serbu? error. Fifteen years -ago, 
for example, California adopted a statute which 
eliminated all mention of consent and which defined' ^ 
rape in terms' of force and a modified resistance 
staild((f3. Even with a reduced resistance! standard; 
the courts quidcly interpreted subjective lack of 
consent as an element of the crime; reasoning that ' 
" tfie"vei7 nature of rape~ demaiufeS lack of consent* 
since, otherwise, the intercouirse would be consensual 
and, thus, not rape. Without a resistance standarc]^ 
courts are even .ihofe likely to bring a consent' 
sta ndard back into a sta tute unless the, statute specie 
fies that lack of consent is not an element of the 
crime: Even if lack' of bbnsent is not re-established 
as an element of the crime in^the^Michigan statute, 
the status of consent as a defense is certain to create 
problems of statutory interpretation. ' 



■ * T wo-possifale ihrcrpretations of th& status of -con- 
sent^as a defense under the Michigan law 'are: (1) 

.consent can be eliminated as a defense or (2) con^ 

^entcan be regarded as an affirmative defense which 
p^n excuse the conduct even' if all the .elements of 
the crime are present, tt is a markesd wealcness in 
the Michigan law that itieaves the crucial determma- 
tion of the difiefences between these two views to 
the courts*. ^For example, under 5*5206(l)(e) of 
the 'Michigan^law, criminal sexual conduct in the 
first degree is committed, if the perj^etrator engages 
in se:nial penetration white armed with a weapon or 
any article \used^ or fashioned in a manner to 
the victun to reasonably believe it to be a weapqn. 
If- consent is^ot a defense, then the victim cannot 

.^legally consem and thereby legalize the perpetrator*s 
conduct if he iii armed. If consent is a defense, then 
the perpetrator can claim th^t, although heVas armed 
with a weapon, the victim in fact consented and-{he 
weapon was no£>re5ponsible for, any coercion, hi 
this situation, the use of ccmsent as an affirmative 
defense has legitimacy in view of the failure ^of. the 
statute to specify that the victim need be.'^arj^of 
the existence of the weapon. The^ is alsoi a strong 

^argument for sf. consent defense wber& the victim 
knows the weapon is there, as on a camping trip, but 
tjiertf IS reason to believk she was not-coerced by 
its use. Thus,, courts migHt 6e inclined to ^ume 

'Consent is a defense' to'dieVrime* 



Conduct," the resistance requirement has been ex- 
pressly eliminated, and consent is nowhere men*- 
tioned. * ^ 



Under 5^52pb(l)(f) of the\Michigan law, hovi£-. 
ever, crimjn^d sexual conduct inNthe first degree also, 
accrues to ^e accomplishment of\exual penetration 



" to 



si: 



\ 



trough force or coercion where the viaim is injured. 
At least in situations ^here force and injury are 
substantial, the use of consetit as an affirmative 
defense ^ destructive to/tiwr^rirSiS^l circumstances 
s^i\dard. The jury couloL be told that, despite the. 
clear .indication of force* <%HP|^ the victim's broken^ 
, ribs and.;SpItt lip, they cairmiti thHr5hr"consented 
j^to Oie 'intercourse an<J they must tfiereby acquit 
' the defendant. The worst tra^vestieS of justice in 
terfus of rape law have occui;.red precisely because 
; the defendant was permitted^to show that consent 
and force and injury could ^ concurrent The 
Michigan statute does hot specifically prevent the 
continuation of consent as a defense in situations - 
where tt appears entirely inappropriate. 

The failure to deal with cons^ent is aggravated by 
the definition of criminal sexual conduct in the third 
. degree. «rhe Michigan ikw establishes this as a felony 
when sexual penetration is accomplished by force. ' 
Tf forc^ js-jneant-in te rms of its common law 



definition, then it means force sufficient to o^rcome 
resjsUncef thus, indirectly, the resistance standard 
returns. If force means any application of energy, 
then all sexual pepetration involves use of force and 
is criminalized by this section.*The problem is some- 
. what hiinimtzed by a reference toy?.5206{l){f)(i) 
_4o^v) for suggestions as^o what fofce means*. buL 
it also leaves open the possibility of a broader 
definition 'by static^ that force is not limited to 
the circumstances outlined there. 

XJhder the N^chigan statute, the possibilhy exists 
that consent might bj&« permitted as a defense to any 
of the sections of the law. The difficulty is that it 
may be desirable to have consent as a defense to 
some forcible penetration situations, since force 
theoretically encompasses, all types of penetration; 
oh the other hand» it^is undesirable as a defense 
when the force is sufBcient to disallow the conclusion 
that force and consent existed concurently. With no 
indication in .the statute'itself as to Avhen "consent 
may ht a defense^ there is a real likelihood that 
consent will ht permitted as an affirmative defense 
in all'instances, except where consent is faaually 
irrelevant, as with statutory rape based upon age. 

The H^asfiington Rape Statute^ In 1975, the siate 
of Washington enacted a stamte retaining the word 
~"j^ape^' but broadening the definhion to indude three 
— degf^s^f-the-Gfime^The-Washington^statu 

than looking to' itemized criminal circumsunces^ as 
1 does Michigan, defines rape in terms of a broad 
resistance standard. Rape exists when $exual pene- 
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tration is accomplisKed by means of 'forcible com* 
pulsion/* Forcible compulsion is defined as "^ysicaf 
^ force which overcomes resistance, or a threat, ex- 
pi'^sed or implied, that places ^ person in fear of 
deatfi\or physical injury to herself or himself or 
anoihek person or in fear that she or he or anPther 
person YiW be kidnapped.*'' Thus, it represents a 
broad objective standard, which includes resist^ce» 
but replaces traditional lack of (5onsent as an element 
of the crime. " * ^ 

The treatnient of consent as an element and a 
defense is ultimately left to the construction ot the 
Washington courts. The Washington sutute does 
give some indication of its intention to eliminate 
consent except in the second degree of Jhe crime. 
Section 9.75^.160(1) of the statute specifies that a 
mistake-of-fact defense, is. applicable in the second 
degree of rape where lack of coifcent is based solely 
on the. victim*s mental incapacity or physical help- 
-lessness^-Mistake-otiacl^ in thi<i tnstancCr.is-ajdefense^ 
which the defendant mu3t prove vby a preponderance 
of the evidence. Presumably, by its specific reference 
in second degree rape and lack of m^on elsewhere^ 
mistake of faa as to consent is not a^dgfense tp the 
first ot third degree of rape. If mistake of fact is not 
a defense^ the crime is one of stricUliabilhy. Where, 
as In the first degree* the perpetrator acconji^shes 
the sexual penetration through forehand- kidnappings 
he cannot -claim that he was mistaken in thinking 
there was consent* or that she waV accompanying him 
willingly. Traditional mens rea is established through 
an objective determination that there car^J^e neither 
consent nor a mistake a^to lack of consent where 
sexual intercourse' is accomplished through forcible 
compulsion. 

This interpretation ct the sutute is, however^ 
somewhat conjectural. The statute does not explicitly 
state that consent is npt a defense to the first degree 
of the crime» ^tiere forcible compulsion is the stand- 
ard. Furthermore^ the status of consent-is confused 
by the (hird degree of the crime which relies upon 
lack of consent as-the standard for orinie. Section 
9.79.190(1) of the Washington law punishes all 
sexual intercourse accomplished without the consent 
of the victim if that lack of consent is clearly ex- 
pressed to the perpetrator However^ consent is de- ' 
fined in terms of affirmative^ communicated consent 

ahl y, this ^b ipJ -degT^g,. ppJU^^eS 
int^course acpoiwftshtd without affirmative, copi~ 
^ murficated consern, regardless of the nature of the 
circumstances. There is no need to show coercion. 
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i^istftnce or intimidation; the state must prove %)nly 
that the vietitn did ifot ^communiedt^ consent teethe 
perpetrator afid that her^ack of such cobimunication 
was clearly ex|»ressed. In the absence of a coi^uni- 
catton of dons^t, the"^ perpetrator must presume 
M^ck of consent . ' ' * _ . 

. There Is some ambiguity in the wording of the 
third degree which rfenders this interpretation prob- 
lematic. It sf^ms strange to talk'about ''expressing*' 
a lack of communicatipn. If the wo;pan-does noth^ 
ing, if she remains total^^unrcsponsive and mute, is 
she "expressing'* her lack of communicate^ consent? 
IHie point yis uhclear. * , - ^ *■ 

Presumably, if the victim in fact does not give 
her com^unicated^nsent, then the defendant can^ 
not claim that he thought^ lnistakenly» that she did^ 
indicate consent. Her failure to give consent estab- 

. lishes the crime without respect to bis criminal intent. 
Althou gh strict liab i lity i n' the first degrefe- follows 
from the definition of forcible compulsion, strict 
liability in the third degree of the ^rime has ques- 
tionable rationale. One can reasonably conclude 
that thexe is criminal intent wjiercthel-e is the use 

^of phygcal foi'ce overcoming ' Resistance; it is 1^ 
clear that ther^ is conclusively criminal intent .when 

_JhX-¥^i.ctim_does not actively "commanic^e consent^ 
En f^ct, it has been sug^sted- that ^nsenl be ob- 
tained in writing before engaging in intercourse in 
Washington. 

* - > , ■ • 

The Wisconsiri Spxual AssaiAt JSiatme, Wisconsin 
has adopted a four-tiered ''sCtxual assault*' statute 
which punishes both penetration and'contact crimes, 
.eliminates the resistance standard^ and incorporates 
a criminal circumstances standard in addition to the 
subjective ''lack of consent*' standar()>^ The explicit, 
retention 6f lack of consent as a tnajor element of 
'the icrune includes a definttion of cbnsent to mean 
words or overt action indicating freely given agree- 
ment to sexual intercourse or contact. The first and 
^ second degrees punish aggravated sexual penetration 
-and contact as long as there is no consent Thus/ 
evefi Under tb^ circumstance of rape -resulting_^in 
severe injury, the Victim can 'theoretically consent 
and negate the .criminal act. This retention of con-* 
sent means also tHat the mistak^-of^fact defense as 
to that consent still exists. The' thir4 and fourth 
degrees of ^sexual assault punish sexual intercourse 



qt overt action^ indicates fre^ given c()^nsent Such * ^ 
^ contact constitutes a crime if the'recipiept remains « ^ 
mute .^r.^unresponsive, even if there is no overt ' 

• rejecfion.- ^ * - ' \ y 

Although this definition incorporates the victun's 
perceptionrof rape^ the problem remains that .the * 
^use of consent; evep as redefined, means, that jmries 
can find consent in situations wher)& highly dangerous ' 

* conduct has taken'.plac'e.' It also retains the commp^** 
l^w focus_on the victim^s behavior rather than the ^ \ 
defendant^ In Wisc<)nsin> a jury wilt be instructed 
that they ihust find lack of consent in order to convict \ 
under most sections of the new law. In WaShington^ \ 
such ati instruction is apiw^opriate only in the third ^ 

^ degree rape. Since Washington's tHird degree is'a 
"lesser-included*' offense to firsthand second degree 
rapes> however> the instruction on con$^nt will be 
given even if first or secbnd^ilegree-rape is charged, - 
Washington ^ries will be asked ^to apply a consent- 
standard only if they da not convict oh the first.or ^ 
second degree charge. It 'is doubtful whether th^ 
can suspend the cWtderaUon. tf tbey cannot^ the 
Washington and Wisconsin statutes merge on the 
issue lof consent. \ " " ^ 

Thus» Michf^n> with its elimination of lack, of^ 
consent as an efegient>jya^ its partial ^ 

exclusion* and Wisconsin with retenticj^ of lack'of" 
consent as redefined^ o&r a spectrum of ways^ to 

' deal with consent: The more that lack of consent 
forms the basis of the crime> the breeder the conduct 
which can be punished* since lack of consent looks - 
t^ the subjective state of mind.^of.eacli. victW In * 
contrast^ the more^ that lack .of consent is eluninated 
as ixk element^ the \^ the likelihood that dangerous 
conduct will be punished^ ^ince consent is Eoupd to 

^xisf^rt&urrent with tti|^dnduct. .ConceptuaIly>4he 
Washington, statute^ if nRfied as to when consent ^ 
is a defense,, may; strike the necessary compromise 
by eliminatm^ consent as- an element and defense' 
in its aggravated rapes whera attrition can be fo-" 
cus^d 5n Ifae^ rapist's ccmduct, while retaining it m * 
its I^^r degrees of rape where the rapist's conducT 
may 1*6 more ambi^ous. . ^ 

SMudl Assault or CHmintil 



Sevp*Trtate s> . in cjudinjg WiscoUsin»*haye recently 
"or contact accomplished^vvitK?^ ;c?5Bfifi3ii. Th^~ara^ rrEVis^ftheirTiepiuitiuiis uf japie by eliininatrng-h-as - 
biguity of' Washington's terminology '^^ctear expres* a specific crime and creating a new^crime which fits 
sion^' is corrected here. It is a crime in Wisconsin * , generally into ^assauh and battery concepts. Several 
to hS^ve sexual contact unless the recipient^ by woiWs ^ othfer states are currently considering such measures/ 



^Assault tis tfcfin^d as an jattempt to inflict aif un- 
ogtsented-to touch upon another persgn» and battery 
ii j^^ttJ as the touching itseir^CbncepUially, 'assault 
r sheets an attempted rape, while -battery,'^ where 
touc^bing is involved, more closely approximates the 

actual crime of rape. 

' ii * ^ ■ * " 

TTaditionally, battery is a misden^anor punished 
li jl^ly as one of th^ least serious of crimes.-Even 
ag^vated assliilt ot battery statutes us^^dly car-ry^ 
lii^r penalties than rape. The empbdsis of tfa^ 
s atiites i^" on thc^ potential physical harm*^ which 
c juW result from the perpetrator's cgiiduct — a* po- 
t mix^ usually measured i^y the actual physical harm' 
iiifljicted. 

The problem with the assautt/battety concept in 
r ^pect .to rape is t}iat the seriousness of rape do^s 
nbt necessarily depend upon the degree of *force'^used 
oFon the po/ential physical harm viShi<Si tesults from 



activity between unmanned persons' is Jawful, then 
consent would be a deCi&nse to aVape even if it were 
' classified as a battery* 

.Recent statutory Revisions which consider 'Vape" 
as ^ crimes of ''sexual assault," usually share little 
With traditional assault st^TCIes -exce'pt the conno- 
tation of foke and violence. This connotation may 
^-be suffici^t reason to borrow assault langifage to 
define, the- crim^ <My tf one ignores the fact that 
man^ tapes ^perpetrated without force or violence. 

Care must.be^en» in^s event, that common 
' law defens^o ass'ault a^d battery, including consent 
and the need^ intent to inflict serious bodily harm, 
A>^not later nurow the crimes when courts are called 
upon.io interpret *th^ new statutes. Where a legal 
term with ^ ij^h legal histdlry js used, coui^ have 
a sVong tendency to* apply the connotations devel'* 
ope^-around.the word; judges and lawyers assume 



-force<Hnterccmrsc;n\IthDU|h rage-'victim^ are Bonje; -f^'that such a terin-TOTild-nDt beTwed-by^he-legislaturt^^ 
times beaten in addition to the rape, therie is usually 
little ^physical trauipa 'as a result, of |he- rape itself. 

harmof rape rests in the fear of death, as^well 
as In tlyrd^gr^aUor^ and humiliation the victim must 
ex^etieace. The injury is alway^ to the p^cjhe, some- 
times to^the bo(3^. 



^'^'Che trend toward treating rape as an assault or 
battery, rather than as^a sexual act^^must be jg^valu- 
ate|i with some care. -The rejectioil of rape as a 
.vaic^ety of sexual interaction is ap'propriatt^, 'c^w 
imjAy; yet turning simply to assault. and battery as 
.an atiemative^QCan^ of defining the c^me may create 
more, problems than it solves. The emphasis" in an 
assault statute is .on the physi^aTharm inflicted on 
the. victim. Rape -would rarely be punished k\ all^ 
, under most aggravated assault statutes. The typical 
rape> without ^ubstanttal physical trauma/ would in- 
stead be punished as^ a 'simple, assault or Wtery^ 
and carry^ light jail term or«firie as its punishments 

One reason given fqr embracing ass^lt and bat* 
tery Qoiicepts h that many believe c6nsent is not a 
' defease to those crimes .and thus the^ .concepts are 
seen:as a way of avoiding the consent j;^coblem in 
rape^- However, conse!nt is generally , a defense to 
asss^ult and battery unless what is consented 'to is 
linst puWic policy or prohibited by law .Tr^s* 



for definitional purposes unless its connotations were 
meant 40 apply* - ^ * \ 

Because ^of these *dangers» states considering a 
change to an assault or battery coniJept must look 
carefully at their own case law to^ determine )vhetber 
diese concepts, are, in k^ct, applicable to 'rape. If 
assault and battery concepts^do carry meanings-in* ^ 
appropriate to rape situations, it would be better to 
cr6^ a ne^t4rm altogether* l)ke Michigan^^ /'crim- 
inal sexual conduct." . X 

Fuiatliemrore, the word **assauh" may not carry ' 
overtones, c^.f^any great seriousness. No one is horri-^ 
^'fied.at the idea .of an assault wiRssHhe assault is 
laiown'to be sexual. The question to be asked, may 
be whether, a rape is viewed with mo^^ gravity fliatr 
^a severe beating. If society brieves tKese harms to be 
substghU^lly simi|ar,^hen assault may ht a valuable^ 
word.to cover rape 'as well as the beating. However, 
if socieiy places a different valne^on rape,/for ex-' 
^ample, than^n a m^ stabbing another man in the 
.arm, then ifie use the word "assault" m^ serve 
m^nly^to devalue the seriousne^ of rape* 

Elimination of the word "^rape*^ from the^criminal 
stat\ites has^^also been urged by *those vylib believe 
tii3Nits definition h^ been too constricted: limited - 
to tlie insertion of a peois anto the vagina. Sexual 



lated into the rape co ^ffxi, thift mfiflfis .t^at if thft attadcs c anjindude^^mmy^hei ' Icind s of-^;ondugt^ 



|)asic activity is illegal* for instance under fornication 
statutes which forbid sexual Intercourse between 
persons not married fo one another, then' consent 
would be impossible. But if, as in some states, sexual 
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which do not differ i;;^ .their gravity ib^y way o^r 
than the possibility^bf pregnancy, arising from vaginal 
fa|>e.'That risk, in days When an out-of-wedlock 
chiTd made' ^n outcast of the mother, may well have 
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J^gittmized the legal distinction* The consequences 
such a pregnancy were probably far greater for the 
victim tiiai\ any other kind of injury short of death. ^ 
Today, however, with the ability^ to terminate an 
unwanted pregnancy, the^e is no longer justification 
for distinguishing vaginal pcneration as a separate 
crime. Pregnancy resulting from rape, however, may 
constftute a reason for aggravating the punishment' ^ 
for %k crime. ' ^ 

If there is insufiicient reason to isolate yagjnal 
penetratioiiby the penis, then the crime of ra^ might 
ibclu(|e alt kinds of sexual peneration* Section 52Q 
a(h) Qf the Michigan Criminal ^exuaf Conduct Act, 
for instance, defines sexual penetration as: , ' 

sexual intercourse^ cunniJiogus» fellatio^ 
^ " anal intercourse, or any other intrusion, 
however slight, or any part of a person's^ 
body or of any object into the g^initaJ or 
ana}^ openings, of another person's body, 
but emission of semen is not required. 

i Without too much distortion of the higtorioat 
concept, rape could be expanded to include such a 
definition. without'^changjng' the word itself, as does 
Washington^ ^owev^r, the word so strongly connotes 
sexual penetration that it^'does.not expand readily to 
include sexual CQiitacts other than penetration. It 
does not seem odd to think of forcible sodomy as ^ 
tape, but it does^seem peculiar td think of forcible^ 
manual touching of the genitals as rape*<Therefore, 
if a state wants to include forcible sexual contact 
other than penetration, then a term other than rape, 
such as crj^inal sexual conduct, seems appropriate. 
Otherwise, it wojild be necessary to define two sepa- 
rate offenses, ,pne incttjding an expanded definition 
of rape, and the ot])er called something like "'criminal 
sexual contaCt/,*^Tbe latter could then be defined as 
a separate crime. Michigan defines it within its 
ctiminal sexual conduct statute as; , 

. the intentional touching of the victim^s or ' . 
actor^is int|mate .^arts or the intentional 
touching of the clothings covering the im- 
mediate area of the victim's or actor*^...,,^^^^ : 
intimate parts, if that intentional touching % 
can reasonably be construed as bcin^ for 
the* purpose of sexual arousa^or gratifi-; 
cation*' - 

Whether criminal sexual contact is included in a 
general criminal sexual cdhduct law or whether 
separate oilenses are created in order to. retain ^he 
word **rape," the expansion to contact^crimesJs an 



impo^ant one boffa pragmatically and conceptually* 
Sexual contact crimes are not likely to be charged 
' unless they* involve some 'aggravating factor like 
physical injury. The existence of the crime, hpwever, 
enables prosecutors w|^o have charged penetration 
or aggravated contact climes to negotiate pleas down 
to those unaggravated contact crimes w&ich i:arry 
much lighter sentences. The sexual contaC^t crime 
gives the prosecutor additional flexibility in disposing' 
of cases with guilty pleas.'Many of these are likely 
io be cases which» under old statutory schemes, 
^ would have been dismissed outright or pleaded to 
sii^ple battery or disturbing the peace^^rthermore, 
the ' inclusion of , sexual contact crimes recognizes 
conceptually that very senoUs tWi can arise from 
a sexual attack even if no penechk^^n is accomplished 
or . attempted* The degree of terrclr experienced by 
the victim does not necessarily uepend upon the 
fact of penetration. . * ^ • 

2.5 Sex Neutrality and Marital Status 

The expanded definitions of criminal sexual con- 
duct in states like Michigan, Washington, and Wis- 
consin have ^another significant side effect. They 
make rape a fex-nei^ttal crime. Thus, it becomes 
' possible for men to b^.^victims and ^or women to be 
perpetratP^'Hj^osc^tial conduct is treated identi- 
cally with ^etj^tcsexual conduct. This necessitates 
the repeal ^ any statutes which forbid consensual 
homosexual. conduct, as well as those statutes ^yhich 
punish other kinds of sexual conduct common to 
both heterosexuality.ahd.homosexuality, such as oral 
and anal intercourse* 

. The expansion ofTape to a sex-neutral crime also' 
eliminates tile focus on the crime given to it-by 
feminist analysis, ^which views rape as ^ crime by 
men against wpmen, a crime whose fign^cance lies 
in its use by men to maintain women in a state of 
powerleisness. The sex-neutral crime makes quite a 
dii!erent statement;* that the sex of the perpetrator 
and the' victim are without significance in evaluating 
tthe meaning ^f the sexual contract. 

^ Despite this sex-neutraltQr trend^^the marital status 
^of the parties involved in criminal sexual conduct 
conUnues to be an issue of importance and contro- 
versy. The rape of a wife by her husband has never 
f>een a crime in this country, althougb*«ome countries 
::do protect married fromen from rape by their hus- 
bands.^^ Receiht proposals Iq^t chan^ng the defint- 
^ tion of rape in this country have fluently included 
'Complete protection for married Women; but such 
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provisions have always been defeated. Most states 
have tetained marriage as a total defense to charges 
otrape, despite strong opposition by Ihe proponents 
of new legislation. ^ . ~ 

The rationale for creating marriage as a defence 

to rape is understandable in it^ historical context/ 

Th^ concept <>f marriag^^ entailed the ownership of 

the ^^jfe by the hu^and. A husband ^could not rape 

his wife for t4ie same reason that he cotild not 

burglarize his own house; on^ cannot steal what bne 

already owns. Furthermore^^ the wife^ by virtue of 

^her marriage vows which required that she /obey** 

her husband^ consented in advance to^'all sextial in-« 

tercourse within the marijagc; Until ^recently/divorc^ 

law provided that the refusal of'Vieiwffe^ to' engage 

in sexual mtercpurse gave the^husbaind grouhds for 

divorce while, rape of the wif^ by the husband did 

not giv< her grounds fbr^iivorce. 

^ ' \ ' ! 
The greatest .advance in protection for married. 

women consists of provisions , permitting a /ape 
charge if the spouses are Uvinfg apart at the time of 
the rape. Most states' like ,Mjchigao» additionally 
re<)uife that one spouse mus^ have filed ^or separate 
^Maintenance or diVorce. This type of provision seems 
to be a standard compromise on the issue» a com- 
promise wliich some have argued violates ^qual pro- 
tection by protecting some/ marriecl people but not 
others. Seyeral state3> however^ have recently enacted 
legislation whicK eliminates rape. charges between 
, persons living together even if^they are not manied^ 
A number of arguments are ^iven for retention of 
the married spouse exclusioh» or some variation of 
it. It is said, for example, that the crime created legal 
intrusipn into the marriage relationship. It is none- 
thelRs^true that any crime other than rape can be 
committed by dne spouse updji another. If a wife 
forges her husband*s name* on a che(;J[, she can be 
charged with forgery. If a^ man beats his wife, he 
can be chai^jt-^^ith as^ult or batt^. To no other 
crime of Violence is mairiage a defense. 

It Is also argued that allowing rape prosecution 
against one spouse allows the other spouse to use 
the threat of "such a prosecution jn order to gain 
some Other advantage, such as a favorable^ settlement 
in a divorce: Exactly the *ame 1hreat,*hDwcver> can 
be used inTespect to a beating, although in that case 
the^ threat may have more vitality; a bpating usually 
carries physical signs of its'occurrencefand the proof 
problems may be fewer. The threat of a raj)e prose- 
cution even with substantial evidence, is''' rarely" 
meaningful given society^s current ^eming inability 
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to view rape of^^^wife by a husband as anythmg 
deservin^rptmishment/ ; 

It IS tni^ that there are^ likely ta be substantial 
evident]!^ problems with most interspousal rapes, 
since a crime, is ifb^olv^ed which would rarely be 
capable of proof beyond a reasonable doubt>Tliis 
'ai^ment^'it would, seem, placates those who fear 
.the Avfeolesale prosecution ^of husb^ds rather thah 
defeats the rationale for the existence of the crime. 
What is usually determinative^ of whether conduct A 
iSw criminal is th^Jnterest of sbciety.in protecting 
individiiM safety and 'well-being. * . ' ^ 

TKe difficulties of proving a ci;ime ordinarily n^ean 
there will be few prosecution^. ''Dearly, prosecution * 
under the criminal law is i^ot the solution fo the 
.problem of wtves^ beaten by t&eir husbands. Rape 
^ is a crime, th^bj^tically, becauselt is such offensive 
ix^nduct that society .is obligatei^ tae/press its wrath 
wherever the cojiduct is encountered. 

Z6 Degrees of Rape and Penalty 
Structures ^ ' 

Rape, Under carnal knowledge statutes, is regarded 
as a single crime, with a single punishment, fre^ 
quently deatK or up to life in prison. This severe 
punishment for rape is understandable in view of 
the narrovf defini tion of rape under the carnal knowl* 
edge concept; only a few^rapes at t*e most dangerous 
end of the spectrum ofjorcible sexual conduct arCi 
punished. The actual severity of tjie punishment for 
rape is Jnore theoretical 'than real. Most offendeVs 
^ serve far fewer years than the.ppssible maximum. 
Nonetheless^ ft lias been feared that the |K)ssibility * 
of the imposition of the maximum sentence has . 
deterred juri^ from convicting, even in cases w'ithin 
the parrow definition of carnal knowledge rape* 

Under statutes which broaden the definition to 
include a greater variety of criminal conduct, th^e 
may be distinctions between the kinds of conduct 
which justify different penalties. A jury may convict 
for a serious crime where they would acquit if forced 
to choose between acquittal and conviction on a 
serious charge. Different penalties require different 
degrees 9f the^crime, or some method of aggravating 
factors. In fact, the trend has been toward dividing 
the crime of rape into degree in order to provide * 
gradation in penalties. 

•■ * * - 

27 The Model Penal Code Ap>'roath 

Theories on how the crime should be divided yafiy 



greatly^ and a number of approaches to such grada- 
ti6n have been U^en, The Model Penal ^ode» for 
ex^ple, establishes three' categories based upon the 
dangerousDess of the perpetrator's conduct. The most 
severe degree is reserved for those crimes where the 
perpetiator^s conduct is "most brutal or shocking* 
evincing the most dangerous abcxratipn of char- 
acter and threat to public security. . . These 
crimes are then defined as those in which the per- 
petrator inflicts serioljs bodtly injury upon someone^ 
or where the .victim was not a voluntary social com- 
pahioD of the- perpetrator upon the occasidn of the 
crime and had not had .previous Consensual sexual 
contact .with him. If nehher of these two circum- 
stances exists, then th^ crime is one of the second 
degree. The least serious degree of the crime, caUed 
'fgross sexual imposition/' includes sexual intercourse 
accomplished (lO ^by^meaii^ (^ threat, (2) with 
knowledge o^, the 'victim's mental deficiency, (3) 
without the victim's awareness that the act is^ being 
committed^ or (4) without her awareness that the 
perpetrator is nbi her husband." 

Although the Infliction oj^rious bodily injury 
seems appropriate ^ an^ aggravating factor, the 
Model penal Code definition of serious bodily injury 
is very narrow, It is restricted to injury which creates 
a substantial risk of death or which causes serious^ 
permanent disfigurement, or protracted loss or tifi- 
painneDt of a bodily member or organ. Aggi^avation 
baseS oh bodily injury is apt to apply to only a few 
cases: though some form of injury in the course 
of rgipe ts quite commoP, most of the jnjufies would 
not meet fhis standard. Thus» in nios^^ases, aggrava* 
tion of penalty would depend upon the lack of a 
prior relationship between" the victim and the rSpisL 

The communitj^'s greater sense of outrage at 
stranger-^to^tranger rap^ pipbably assumes that the 
potential for,harm to the victim, both physically 
,and emotionally, is greater where tljere-has been 
no prior relationship between them. There is some^ 
indication, however, that there actually tends to be 
greater physical injury to the victim where' there 
has been a prior acquaintance. It is doubtful, too, 
that the seriousness of motional trauma to the vic- 
tim depends upon the lack of a prior relationship. 

Even where an intima^e relationship exists, in- 
cluding consensual intercourse, a victim might feel 
more traumatized if &pcd hp someone she once 
trusted whose purpose was to humiliate her ^i* 
sonally. Further, the rape by the person with whon\ 
there has been-a prior sexual relationship is possibly 



more dangerous to the victim ^ince personal anl- 
mosi^ itself mayMead to the infliction of injuiy* 
Ther& is reason, therefore, to believe that a prior 
sexual relationship might tend to. make rape a mor^ 
dangerous event. At ,this<*ttnie, however, the matter 
is conjectural and there is no justification for using 
this as a ^criterion' for 'imposing a more or a less 
stringent penalty. * 

' ^ Some sutes have followed the Model Penal Code 
approach in setting up "degrees of rape, with a con- 
siderable variety in the details of, the gradations* 
Some limit the inflictLon of serious bodily injury to 
the* victim; others have eliminated the involuntarj 
companion factor. Other states have added additlonaK 
'other aggravation factors, such as group rape, use 
^ of threat of use of a deadly weapon, emotional injury, 
kidnapping, threat o£ serious bodily injury, and 
atteippted -homicide^ ' 

2*8 The Michigan Criminal ^xual 
Conduct Act Approach 

The^ Michigan Criminal Sexual Conduct Act pre- 
sents a complicated gradation, scheme which focuses 
first on the t^ture of (he sexual conduct and then 
on the dangerousness of the conduct. Michigan 
"grades the nature of the sexual conduct by punishing 
sexual penetration more severely than sexual conubt 
without penetration. Penetration with^ aggravation 
(first degree) is punished more severely Iban contact 
with aggravation (second degree); penetration with-* 
out aggravation (third degree) Is -punished much 
more severely than contact without aggravation 
(fourth degree). Aggravated sexuarcontact''( second 
degree) is punished with the same maximum sen^ 
tence as unaggravafed sexual penetration (th!rd de- 
gree). The aggravating factors for penetration and 
contact are identical . :^ 

The distinction between sexttal penetration and 
contact seems to b^ based on the assumption that 
crimes involving penetration are more dangerous and 
more tjaumatic to the victim^ than those which do 
not ^uch a generalization Is probably true enough 
to jOstlfy the distinction, although It is not difficult 
" to ima^ne situations where the s^u4l contact ^rime 
mi£^t be far worse than a^>enetfatioA:^Fime^-a-maa- 
who bums a woman's breasts or genitals with a 
cigarette while^ masturbating would be punished less 
severelynh^n the man who slaps a woman and then 
coerces htf into sexual intercourse.^Thus, there are' 
eases ^nder this scheme where the penalty Is inap* 



duct is vtiOTt dangerous, 
es. In many of these 




propriate, since the actu^if 
.th^ the category 

instances, this^problet^^ould be mitigated by chaf- 
ing other, crime^ sum/sis aggravated assault or 
attempted bomicide/iffyadition to the sexual contact 
crime. Id states yt^hf^ it is possible^ consecutivp 
sentences could ty^i^posed to keep the very dan- 
gerous pcrpetrafctf.'J^tit of. society^ Conceptually^ 
nonetheless^ som^lbcoiisistency is unavoidable^under^ 
the pcbetration/co^t^t distinction. 

The additiojpai factors in. the Michigan statute 
reflect a desi^ to |jUnish'mttre dangerous conduct 
more, se\^rely. The^'^ factors mclude: r . 

* L circun^tanc^^volymg ihe Commission of any 
K)they felonyj / - ^ ' 

2. the aiding or abetHkig jof the perpetrator by one 
- ornK;^ other' persoiftwto^ 



ill^ich justifies its inclusipn in the highest degree 
; The ^dangerousness puni^ed here is the 
trauma the victim is likely to suffer ^catise ^ 
is a'^ng rape. ' * 

* \ t * . " 

third aggravating' factor^ "anne^ With a * 

:Wea^ja," appears fo cover situations where the per- 
'■pet%6r has a -concealed weapon about w^icA tl^e 
' jaettmi knQws nothing. It coijfld also cover situations * 
wherjs'^ the victim knov^ /the per^tratqt- ba^^ 
weabi^^ but she is not threatened with its use or'^_ 
ho.gePsoh to believe the weapon might be used 
^gaj^^ })er if she fails to comply wj^ a demand for 
ise]^u^l intercourse. ' ^ , 

, ,[i^Yj5uably, the very presence of-a weapon oh a. ' 
.person ,engaging in sexual intercourse- might ^ re- 
garded^ conduct dan^ei?ous enough td re^^tre its ' 
.[The .very ■ presei^ce of ^^we^gCHij if known 



knows'the victiAi is mentally defective, mentally 
^incapacitated^ or physically helpless, or (ii) the 
perpctratot:usesforceor coercion; ■ " 

3, th^" perpefe^tor is -armed with a weapon or^ 
^me iten^^hich is^^e^jot fashioned m such 
^l^artnejE|as,to;4ead th«^ victim Jo believe/ 

^ .*^asoDab)i/Jthat it^is a weapon; 

4; 0e perpetrator, accomplishes the penetration. 

through'^ l6jQt 'or coercion and causes injury 
* to the victihi; "'J ' ^ " 

5. the perpetrator causes injury to the victim and 
' knoVs ihat the vidttm is ipehully defective* 
mentallv incapacitated, x»r>physicaily helpless. 



causes 



tr spbmission without Mj OT^h,;?k^ of the* 
weappff 'Thus^ r^uiring the perpeti;|ipr. to/*u^^^ 
the;W^|ipon to acc^pifelt the sexuM conduct may 
set^to^ narrow a^standaid in vjew of the inherent . 
dangerii^ness and ipoerciveaes^^of the p^^ of 
aji™j^ft. prt tjtic^thgr'h^^ eT^stenioe of fte . 
we^^'^must be TtooWn. Ttii^thft victim in 6rd?r to 
'invoice this ra^k>nal^. pthenyl^^ > 
se^d^intercouf^'V^hUe ih the possession of a for-' 
j^oS^I pocket kntfe^will be liabie4of the first degree 
cjrime^even thou^vthe existence of the pocket Jknife 
liriknown tb;the ;yictim "dhd, even though iere 

wire'rno'b,ther a^avatirfg factors- ' 

^ P/l , . ^ , ' 

; f.The , fourth aggravating factor/ whichjtffl - 

■ Th^fir^t (I' these aggravating factors islwzzling^ "^Vspn^l injury>>cur 

^ijce it would seem to include consensual sexual .V ^Spn/M'™?*!.*^ vibtii&i. Ilie ^tfihd^rd;;y' 

intercourse ^tween two people mutually .involved _p narrower th^ ip »&§,M.odel Penal Cwle,: 

* in the commission of a burglary or a-marijuana sales .^'which covets ittjUjjes to others as we^J If^the^per^ 

transaction, ^et, to linyt the category to those situa- J^ S^^^^^ inflicts personal, injury upon a companion 

tions whefe.fte victim of the criminal sexual coh^ yictim^ then the perpetrator would seem toj ^ 

is also the viltim of the felony would be too narrow: be danger^ous" enough No warrant charging^ with fte 

it would ex|jude theVtuation where the viclim's I" ; first ^e^ree'crime. ^ . ; 

"^companion js" Icidnapped or assaulted. The solution^ ^ v*^^ ^ I ^i '^.t.* - 

" ^ * V , 'c *■ The stanpard ^or "personal injury tinder the>^ ^ 

seems to be lo limit the classification to those situa-f7 /. . 'xS^ i# j i o 

. it *^ ^ t' J- t'lT Michigan stattft^ unlike the -Model Penal eode 

tions where the victim is not impUcated in the felony! , ■ „ IT u j r* ■ i j ^ - : 

^ * ^ ; ^ f J j^tandard, is very broad. It included bodily. mjury» 

Hie second aggravatn^^ factor covers gang /ap^ . disfigurement mental an£uish> chronic pam» preg- 

-without resijiedt to^physicaH6jury,-presumibb^-ojij^ -itancy*^^ 

■ reproductive organ. Some argument might b^ made 

that this standard is $obroad'is to include !aU crimi* 

nal sexual conduct. Aiguably» there is always some ' 

degree of mental anguish' for a victim of rs^- The ^ 

reason rape is punished ih the first place ts that ^ 



the theory tfiatgangrap^ is generally more terrj^^ 
and humiliaUng to the victini, than rape by a^'St^e 
perpetrators. The terror ihberebtly inflicted 6y fiie 
gang rape^ in tum> denotes i high degree o^ c|tmin^ 
cujpabili^ on the part of the perpetrators^ ^culjpY^ 
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rapejs emotiot)alfy* traumatic to the Vi^m. If the 
standard were to be^applied only to cases' of extras 
ordinary mental tfat^ma, then the punishment de- 
pends upon the particular emotional makeup of the 
victim^ rather th^an on the dangerousness of the 
perpetrator's conduct. One Mctim may react to a less 
dangerous rape with considerably more mental 
^^guishMhan another victim ^subjected to a more 
dangerous rape. ' ^ ^ 

Much dangerousness pf conduct no doubt takes 
place on too subtl^a lpv6\t as it is,xQ|nmunicated by 
body language, tone'^^f voice,, or facial exprcssk)B,_ 
to be delineated in Herms of perpetrator conduct. 
The only way to cap^re this dangerousness is to 
measure it in terms of victim response.*And rt does ^ 
se^m reason^ble^ to assume biat victims of More 
dai^erou^ rap^ will suffer more severe mental 
anguish than olT&er victims.' The problem -here is to 
establish standards to determine whether the mental 
anguish is severe enough to become a distinguishing 
factor. 

. * 

M a practical matter, ]f\he perpetrator^s conduct 
does not sufficiently explain the victirii's history of 
emotional difficult/^ and' makes the jury perceive 
ber extreme mental anguish as the results of events 
other than the rape, then there is unlikely to be, a 
conviction under the first degree crime.,The inclusion 
of mental anguish does,, furthermore^ mean^hat the 
proseciitdr will frequently be able to justify the 
^;harge of the fitst degree crime, thus facilitating the 
negotiation ot a plea to a lower degree. . ^ 

! The inclusion of ^pregnancy as an aggravating 
factor presents an odd dilemma. To the extent that 
its incltision might aifect the perpetratof^conduct, 
it would seem to encourage oral or anal penetration 
in place of'Vagij^al penetration in order to avoid the 
possibility of a pregnancy. The inctusijon of preg- 
nancy may a}so theoretically encourage rapist^ to 
take some birth controK precautions, either thn^ugh 
use^of a prophylactic or through withdrawal prior 
to emission. To*this^tent» the inclusion iof preg- 
nancy serves^a valid-^piirpose-sinc&the dangerottsness 
tV the victim of an unwanted. pregnaAcy». both in 
{Physical and emotional terms» is 'generally $trious 
enough to warrant ^he charge of; the Rxsk degree 
crim6. The perpetrator*s recklessnesi in allowing for 
the possibility ^ of pregnancy^ with its attendafit 
dangers for^ tbe victim, is thus regarded as a higher 
degree of .the perpetrator's culpability^ much as gang 
;ape is sp a^garded. ^ ^ * 



Xh^ fifth aggravating factor . is*, personal injury 
which occurs with the knowledge that the victim is 
mentally defective, mentally 'incapacitated^ or phys- 
icilly helpless. This factor does not appear tied^to 
the dangerousness of the t)erpetrator*s conduct in 
terms of either pl^sical injury oi; emotionaj distress 
to the victim. The mentally defective victim may be 
the victim least likely to suffer trauma if the nature 
of the crime coirfmitted upon h&r is but di^ly per- 
,ceived by Ijer. Likewise^ the victim who is meiitally 
incapacitated, perhaps through. drugs> is also less ' 
likely to suffer severe emotional trauma. The like^ 
lihopd of serious physical injury also seems to be 
less in these situations. Only wh^re the victim is 
physicalfy hdpl'ess^ yef fully cognizintfof what is 
happening, is there apt t& be an aggravation of emo- 
tional trauma which justifies its inclusioa in the first ^ 
degree crime. The inclusion of jnental defectiveness', 
incapacity, or physical helples^ess of the victim as 
an aggravating factor can be justified only by a* . 
policy intended to protect tho^e people Teast ^ble 
to prevent the crime against them. 

2.9 Ifie Washington Approach 

Like Michigan, W^hlngton divides rape into 
different degrees with different penalties intended to 
punish more severely tho^e rapes which reflect / 
brutality or serious tlir^ats to public security. Here, 
however^ thft^wbrd "Tj^Jg^^is retained^ although de- 
fined to include 'subft^ally what is punished ^^V^. 
penetration under the Michigan law. The Michigan^ 
contact <Times» of the second and fourth degrees^ 
are not included ifif'the Washington l^jv. ^ ^ 

The aggravating factors Ui the Washington statute 
are quite similar to those of Michigan. The 'first 

degree factors include: " " 

-i. ' ^ . 

( 1) use or threat of use of a deadly weapon; 

(2) kidnap of tbe victim; 

(3) ^fliction of serkjus physicallnjury upon any- 

" ' '-^^ ' 

(4J feloni(^ elhfy into' the buikling or vehicle 
where the victim is situated.^ 

The second ^d fourth factors are included Within ^ 
\ Michigan*3 "commission of any other felony/* The 
third factor is simflar'tS^Michigan's except that it ^ 
includes injtuy^ inflilcted .to^;any6ne» rather than solely " 
^ on the victim^. While the 'first aggravating factor is' « 
' / ^milar ta Michigan*s» Washingfod^s degree structure 
/ d6es not take into account gang^^rape.- 
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The second degree of rape m Washington is a 
catch-^^ll category: it includes penetration Stcom- 
plished by forcible compulsion or incapacity to con- 
sent by reason of being physicatty helpfess or men- 
tally incapacitated. The third degree in9ludes' all 
penetration where the victim did not affirmatively, 
consent^ where , such lack of consent was clearly 
expressed by the victim's words or conduct, or where 
there was a threat of unlawful harm to the property 
of the victim. 

The structure of the second and third Agrees, 
unlike the aggravated , first degree, does not depend 
upon dangerousness^ in iiddition to the rape itscjf, 
Insteadf, they depend upon tliif state of mind o( the, 
'victim^ In the second degree, the-^ictim k placed in 
fear opis mentally incapacitated. In the third degree, 
tRe victim does not "give aflf^rma^ive^cptirecm; there 
is no necessary clement of fear, * - 6 

^The use ^ tJcgrccSi ^<?hichever factors are seen 
as aggravatfn|, probably is mbrc^imporfant for the 
flexibility it gives prosecutors ip charging crimes 

*and negotiating picas th^n in influencing the perpc- 
trator^s conduct. In fact, if there is nc^mHucncc on 
the perpetrator^s conduct^ ii^e,, if the nature ofi^ the 
crimes committed remains unchanged despite nhc 
creation of aggravating factors, then the only f^eajQn 
for theiuse of degrees is to facilitate the negotiation- 
of pleas and to encQurage 'conviction by providing 
for a lesser-qncluded offeree where juries perceive 
perpetrator conduct ^^s insufficiently culpable to jvar- 
rant^ severe punishment. In this lights it docs not 
matter which factors arc selected as aggravating^ as . 

Mcmg as they are , generally consistent with notions 
of culpability, ' ■ 

2,10 Penalty^ ^tructu res ^ 

Debate concerning the question of the appropriate 
punishment for rape has- frecjpently been associated 
with the issue of whether to create degrees of the 
crime*, The severity of jpennlty structures for rape 
has /also been symptomatic of a. larger national 
debate on sei^tencing which has raised philosophical 

' and pragmatic issues with regard *to retribution, 
rehabilitation » and deterrern^ In thc^jipecific context 
lof rape, this debate has oftefi centered on the rela- 

vUve effectiveness and equity of treatment programs 
for se^tuahpsyehopaths ^versus lengthy or'maPdatoiy 
p(j^ sentences. ' ' ^ ^ 

Apart from* this philosophical debate, significant 
discuss'rons have also 'occurred with regard to such 



issues as possible jury nullification ^ih rape cascs» jan4\ 
the use of death penalties in such cases* Regardless 
of how a state legislature has generally determm^ 
its sentencing philosophy on its structure of rape, ^ 
these issues might be usefully addressed under this 
section of the report, 

OnCrrciison suggested for low conviction rates in 
iury trials is thc*punishm(*ht generally associated with 
the crime of cape. Traditionally* the statutory pun- 
ishments prescribed for rape have been severe; in 
most states a defendant convicted of rape faced 
either a maximum term of life imprisonment or the 
death penalty. Unless, the staters ciise is very strong 
and tlie facts are praetttularly heinous, juries seem 
reluctant to convict and» by so doing, expose the 
offf^ndcr to such severe punishment. If there is 
evidence thai the victim had "assumed some of the 
risk" of the rape, by her prior promiscuity, or im- 
prudent Ijchavior, the jury might acquit ^aUier than 
call the defendant's assaUJt a "rape," However, 
where the>jury^has a choice of convicting the de^- 
fendant for rape or another less serious type of 
assault, they might 'convict on the lesser charge. 
Katvia and Zeisel reached this conclusion -after ex- 
amining jury decision-maklAg in 72 rape trials/ 

, , , the jury chooses to redefihe the,crim^ 
oi rape in terms 6f its notions of assump- 
tion of risk> Where it perceives an as- 
sumption of risk the jury, if given the lop-, 
tion of finding the , defendant guilty of a 
' . lesser^ crime will frequently do so. It is thus 
* saying^not that the defendant has done 
- nothing* but rather |hat what he has <ione 
,^ does not deserve the distinctive oppro- 
' brium of rape. If forced to choose in these 
• /'^cases between. total acquittal and finding 
the defendant guilty of rape, the jury will 
usually choose acquittal as the lesser evil,'^ 

This is an example of a concept calle^ **jury 
nullification^ whejFC the jury will acquit a deficAdant 
who is. technically guilty. of the ennje because they 
are unwilling to enforce the law. To facilitate the 
conviction of defendants who do commit rape, re-, 
gardless of the naivete or foolishness of their vie-' 
tims, it may be 'appropriate t6 lesseo'the penaJtiej^ 
for rape. If the jury does not assume that conviction 
means extreme) punishment* they may be more .will- 
ing to rea^h a verdict based on the facts. ' 

^h\s concept t)f jury nullification fits logically 
with the redefinition of rape into various degl^ees. 



Not all rapes are identica}. In a continuum of of- 
fenses^ one could clearly distinguish, between those' 
cases >vhere a stranger rapes a- stranger and com- 
nuts grievous bodily harm, and cases whei:e a rape 
evolves from a dating situation and results in: no 
injury. It is only logical that the- penalty struc- 
ture reject this continuum and, thus, in those states 
which have- different degrees of rape, there are dif- 
f^nt penalties for each degree. A jury, by choosing 
between lesserMncIuded degrees of rape, would not 
only be defining the seriousness of the tape, but 
indirectly assessing an appropriate punishment for 
the crime. ; * 

How severe the punishment should be for a rape 
of any degree is a difficult philosophical an(f politi- 
cal question. Depending^ on th& definition of ii^t' 
crime, tt is possible that the lowest degree of rape 
a ' misdemeanor without the possibility of a 
prison sentence. The highest degree of rape could 
result tn a possible maximum life imprisonment or. 
even the death penaUy. Some states have devised 
legislation which prescribes the possibility of p^rison 
for each degree of rape, but mandates a certain com-^ 
^mitment to prison for only the ifiost serious degree." 
This would provide the court or theory with a 
rapge of dispositions which would reflect the range 
of criminal conduct that can be classified^ ^ tape. 

The possible provision of a death penalty ior 
rape cases raises serious pioblen^s that should be 
mentioned. Several comprehensive studies have 
-clearly suggested that historically the death penalty 
has been.assessed in a systelmatically discriminatory 
fashion.** A high condation has been found be- 
tween th^ impQSition of the death penalty for rapd^ 
and race x>f the offender and victim^ i.e., between 
black males and w^e females.'* Arguably> tf the 
statistics are accurate^ the problem may' reflect racial 
issues that transcend the crime of rape. In extending 
the death penalty ^rape cases, legislatures should 



be aware of the historical pattern of itsjmplemen- 
tation. i ^ / 

A range of penalties tied to degrees of rape pro- 
vides significant advantages to the prosecutor. Where 
rape was traditionally defined in a single degree, 
the prosecutor* lacked flexibility in the filing and 

' plea bargaming of cases. Where he charged cases 

' rape, he *woukl often reduce the charge to an 
assault or other, crime in retum^or a plea of guilty. 
Alternatively, he would file the charge as an assault 

- and gain a conviction for a crime that did not reflect 
the reality, of the'case.^ince. cases were difficult to f 
win and reduction meant calling the crime some- 
thing other than rape> pros^utors were often re* 
luctant to- file a case as rape unless it was extremely 
strong and the reduction was unlikely.' This in- 
flexibility leads «{o either a very conservative filing ^ 

. policy where few rape convictions were achieved, 
or to convictions to lesser unrelated crimes which 
never, reflected the^senousness of rape. 

Wfth several degrees of rape availal>Ie to a prose- 
cutor as well as to a jury, there is a possibiUty of 
plea bargaining wJjSiout depreciating the seriousness 

' of the crime. A first degree tape could realistically 
and pragmatically .be reduced to a second degree 
rape; this might ^low a significant range of punish* 

^ ment to the judge and stiil have the charge reflect 
the !kt. , ' ' 

To the extent that rajp^ sanctions can be con- 
sidered apart from the general debate regarding 
punishment, deterrence and rehabilitation; it follows' 
; logi&ally that penalties be associated with the serious-^ 
ness of the ^ense. T^is will increase the potetitial 
for jury convictions and realistic plea bargains;''the 
'defendant will be convicted .of a crime which ap-' 
proxtmates the seriousness of his criminal behavior 
and receive ja sentence appropriate to his criminali^^ 
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Proving the crime -of rape necessitates the presen- 
tation of evidence which establishes beyond 'a rea- 
sonable doubt each and every element of the.crime. 
While |ape statutes differ from staite to state^ there 
are generally three elements that must be proven: 
(1), that a sexual assault^ through penetration or 
other contact, did occur; (2) that ttle sexual assault 
occurred through force or without the consent of 
the victim; and (3) that the sexual assault was 
accomplished, by the defendant. The types and 
amount'^ of evidence required to establish these 
elements are generally regulated by a standard 
scheme of eviflentiary rules which apply to all crim- 
inal cases. In rzpe cases» however, a special set of 
ru!es-have also been erected which makes the trial 
'of a rape case somewhat different ^f rem that of the 
honDal felony. 

Th^ special rules for rape have evolved from a 
belief that rape complaints are easily proven, often 

' falsely made» and very diffici^It to defend against. 
Critics of these rules argue that they prevent the 
conviction of rapists because they deter victims 
from reporting and create insurmountable barrie^ 

« of proof for prosecutors. Defenders of these rules 
argue that they are necessary to protect iimocent 

^ <lef endants. This chapter will explore rules affecting 

\corroboration requirements^ cautionary instructions,^ 
psychiatric ^.aluations of victims^ the usb.of the'^ 
pblygraphj akid the admissibility of the vidimus prior 
sexual histcnry as evidence. The discussion will 

* adares^ the question of whether the naturf^of rape 
provides a special rationale for its unique treatment 
within the criminal law. 

3;1 Evidence of Prior Sexual History 

Perhaps, ^e most controversial facet of the rape 
tfial and the issue which has received the most 
public and legislative attention. the defendant's 
use at trial of the victim's prior sexual history'. There ' 
can be Uttle question that this evidence is.important 
^to mQst defense strategies and often devastating to 
the state's ^ase. Tb£ reasons are obvious. The 
victim who fears that her past sexual activities may 



be exposed in public is less likely to report her rape 
and pursue prosecution. Furthermore^ if such evi- 
dence is exposed at trials it diverts jury attention 
from the rape to the character of the yidtim* Such 
evidence allows defei^ants to suggest that the inter- 
course was consensual or that the victim "asked for 
it** because of Iter character. ' 

For evicTence to be admissible^ it must- be relevant 
or tend to prove some aspect of the case. Prior 
sexual history evidence^ which could cover a ^de 
range, of activity from previous marriages and preg-^ 
nancies to living arrangements and use of contra^ 
ceptiK^ is arguably relevant to a number of issues 
that can be raise4 at trial. These inclup^ a determV^ 
nation of whether the victim consented at the time 
of the alleged intercoilrse, whether her testimony is 
credible and whether the defendant is^ in fact, the 
rapist. Each one of these points requires 'separate; 
analysis. ' - 

a, Consenu Where the defendant seeks to demon-* 
str^te that the intercourse did not cons^tute rape» 
the court must determine whether evidence of the 
vidimus prior sexual history is relevant or helps to 
prov$ whether she' did or did not consent. The de* 
f^danfs. argument is a simple one: a general 
propensity to con^nt to sexual intercourse, estab* ' 
hshed by prior act5» makes it more likely that a 
woman, will consent on any given occasion. Argu- 
ably anything which^tnakes it. more likely that she 
consented to intercourse with tbeJde^ndant is rele^ 
vant to his assertion and, tbereforej her prior sexual^ 
history should be admissible. 

Tbt defendant might use the following example^ 
to press his point. Two women go out on dates. One 
. has 3exual intercourse on the first date and subse- 
.^uently with virtuaUy every person she* dates; fbe 
other Js the^seuhe age» dates with the same fre- 
quency, but is a virgm. If one were to predict which * 
would be^ iiKsre likely to consent to' Intercourse ^th 
her date on that evening, one' ^uld predict that the- 
drst would consent and the second would nbt. Whore 
each date has been charged with rape and die first 
alleges consent, he^ would ask that evidence of the 
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victim's prior pexual history be admissible. The vic- 
tim in ,th& ^ond case might even argue that her lack 
of sexual hist(»ry be admissible* to dmion^trate that 
consent was ujilikely. - ' 

. This type ol evidence which tends to show .a_ pro- 
pensity t^ do certain things has been^diyided by the 
law into two p^rts. The first part concerns evidence 
of spediic prior acts which snggest the probability 
that other acts^ will occur. In the context of rape, 
this evidence Vould include evidence' of specific 
' incidents of pr or sexual history with names» dates 
and places brought forth for jury consideration. 
Generally^ the aw has not allowed this type of evi- 
^ dence in any urjal» although there are exceptions. 
4 This is probably based oi) a recognition that human 
behavior is far jtoo complex to^ allow for any great 
correlation between pas'j Sehavidr and behavior, in 
respect to a particular e^vent. Despite the logic which 
suggests that the first woman i;^ more likely to con- 
sent, her prior activities do ifor'prove that she did 
conseiat on t^t night. Furthermore, the vnginKy of 
the second victim does not establish the fact that 
this time she did not consent. 



A more accurate assessment of the possibility of 
.consent would require a thorough exploration of 
prior incidents and a comp^jrison with the ^^ight in 
questi<^. So many potential factors would have to be 
examined to accomplish this assessm^t that it would 
divert the real concerns of the coun?— 4be Jncid«it 
on tjbe night in question. Since the criminal trial 
could indulge in only the crudest analysis of human 
behavior, such specific, reference is not ^ normaK}^ 
allowed. ' ^ ■ 

A second category of prior sexual history evidence 
*' does not pertain to specific incidents of pnchastity^^ 
but to a general reputation iy the community for 
promiscuity. Courts*which dtrflm allow reference to 
s^ific acts have often alldju^ wli^t is oalled^^gen- 
eral reputation evidence.** This evidence is obtai^ied 
by .questioning someone knowledgeable as to the 
genei'al vie^w of the victim's chastity in the commu- 
nity in^ which she lives. Arguably this type of evidence 
mjght be evQn less reliable than specific information 
as a means for cpi^cluding whether the victim did 
consein^ on a particular night. The circumstances 
, under which she *'earned'Mhis reputation are spe-"^ 
cifically not explored, so the trier of ^ct cannot 
begiti to judge the probative valye of this reputation 
the^ specific events of the alleged rape. Further- 
more; this type of evidence has' come under recent 
'attack because it isjiftestionable wh^er Americans 



.st^y in their communities long enough to develop 
reputatiohs which are likely Jo become^ kno^n to. 
'neighbors* 

, The reliability of these two types of evidence can 
be w eighed b y the trier of fact. However, what 
standard of relevancy shouW be applied? How;rele- 
vant is relevant enough* for the evidence to be con- 
sidered? ^e Federal Rules of Evidence define 
relevant evidence as that which has: 

any tendency to m^ke the existence of any 
fact that , is^ of consequence to the deter- 
mination of the action n^e probable than 
it would be without the evidence.^ ■ 

^Taken literally, this standard for relevancy means- 
that even the lowest probative value establishes 
relevancy. Even if the jury Has inadequate informa- 
tion ^ determine the weight to give yprior specific 
dbts 0^ even general reputation evidence, arguably 
they sllould consider this information because it may 
have shme relevance. 

• \ * * 

The importance of prior s^ual history informa- 
tion has too often been assumed. Until recently^ the 
process of predicting future sexual behavior based 
on past sexual acts hd^s^^ly/^been carefully scruti- 
nized. Rather, the discussion has been diverted by 
traditional notions of womeaVid chastity which has 
placed great weight on female^cbaracter as a pr^ 
dictor of sexual activity. A classkr statement which 
exemplifies this judgmental persmc^vejs found in a 
nineteenth century .case: 

... ar^^we td^be tofd that previous pros- - 
- titution shall not [be] one among those 
circumstances which raise a doubt of as^ 
sent? That triers should be advise^ to make 
no distinction in then minds between the 
virgin and a tenant of the ste^ between 
one whd wouW prefer death to pollution 
and another who, incited by lust and lucre, 
daily offers her persoh to the indiscriminate 
embraces of the other sex? . . And will 
you not readily infer assent p thc prac- 
ticed Messaline^in loosp attire,^ than in the 
reserved and virtuoSUos.,Liicretia? ... It 
L has^^b^en re[>eatedly adjudged ^that in the 
same. view^yo& j^ay also show a previous 
voluntary cohiiection betwen 'tHe prosecu- 
trix and the prisoner. Why is this? Be- 
cause there . is not so .muc* probability 
' that a common prostitute or the prisoner's 
cohcubine would withhold her assent as 
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one lessxJcpraved, and may 1 not ask, does 
not the same probable distinction arise b^ 
tween one who has already submitted* her- 
self to the lewd embraces of another, and 
^ the coy-a^nd modest female severely chaste 
and insdnctfully shuddering at the thought 
of impurity? Shall I be answered that both 
are dually under the protection , 'of the 
law: That I admit, and so are the common 
prostitute and the concubine. If either have 
^ in truth been feloniously ravished tlie pun-^ 
ishment is the same, but the proof is quite 
different. It requires that the stronger evi-' 
dence be added to the oath of the prosecu- 
trij[ in one case than m the other.^ 

Here is the^bvious bias of the law in favor\>f the 
pure and virttJous, and not a consideration of the 
probable releVarvfe of prior sexual acts. Quite the 
opposite perspective is summarized by a more recent 
Kentucky Court: Uj ^ ■ 

Many courts have expressed the opinion 
that- no Jafc^rence can be logically drawn 

^ that the prosecutrix voluntarily yielded to 
the defendant upon the particular occasion 
fr^m the fact that she had. pxeviou^y sub- 
ni£jt(Sii.tQjhe^ei^ other men, hence 

^tl^ait it is incompetent to prove any of 

, rh^m.* y : 

Ultim^t^ly, perhaps, relevancy is a matter of opin- 
ion* Sbme, for example, believe strongly that the 
fact that a woman is a prostitute is obviously relevant 
to whether she consented; others feel it is just as. 
obiious that there is no connection between the 
facts of prostitution and consent ia rape cases. For^ 
tunately, the law wrestles with the problem in a more 
complex and sophisticated wax- i 

\yJpoticy considerations regarding exclusion. Even 
if evidence might be logically relevant it is not auto- 
matically admissible. Its probative 'value must be, 
weighed against various policy interests that may out- 
weigh its relevancy and preclude its ^admissibility, , 
Relevant evidence, for example^ will be excluded if: 
(i) it presents a substantial likelUipod that the jury^s 
priejudice will be arous^d» (2) it ivould unduly con^ 
fuse or misled the jury» (3) it would take an undue 
amount of time to present, or (4) it would unfairly 
surprise someone who did not have reason to antici- 
pate that the ctidence wouid -be presented. 

If the probative value of the evidence is out- 
/weighed by its prejudicial impact, then the evidence 



* will not be admitted. A- comipon^'example of this 
type of evidence in a criminal case occurs when the 
state has information that the defendant has habitu- 
ally engaged in 6ad conduct Despite the possible 
relevance of this information, it is normally excluded 
lest the jury coavict the defendant, not on the facts 
of the case at hand, but on the sense that he is a bad 
person. With regard to the prior sexual history of the 
victim^ it is quite clear to all parties that such evi- 
dence is very prejudicial to the" state's case; that is 
the very reason why the defense wants its admissioti 
and the state seeks to keep it out. KaMn and Zetsel 

. concluded that the jury *'closely and Often harshly, 
scrutinizes the female complainant and is moved to 
be lenient with the defendant whenever there are 
suggestions or contributory behaviQr on'Ker part/' 

M^his study suggested that the -jury was so prejudiced 
that they acquitted the'' defendant in the same case 
that the judge would have convicted. The policy 
judgment -whicfi shields juries from prejudi^al evi- 
dence might thus be applied to evidence of prior 
sexual history. 

Whether or not the evidence is as inflammatory 
and prejudicial as many believe^ the evidence does 
open the door to lengthy examination of issues which 
are, at best, peripheral to tbexase. Trying the victim 
for her 'lack of chastity or her marginal reputation 
in the community diverts, the jury from the issue of 
the actions of the defendant and the victim at the 
specific ttnie alleged' in the crfoiinal complaint. 
Faced with either specific evidence of past' promis- 
cuity or general character evidence of unchasttty,^ 
the state^ may be forced to call rebuttal witnesses 
who can allege that the victim has a good' charaaer 
and is not obscenely promiscuous: Since chastity is 
a changing concept that does not have the obvious 
meaning it had in the nineteenth century case quoted 
abovpt the jury will be bombarded with evidence 
that is likely to confuse and mislead rather than help 
explain tlie incident in question. 

The prior sexual history, of, the viaim is iifipor- 
tarn only because'rape has been defined in terms of 
consent. Since a traditional' element of rape is lack 
of consent^ evidence of pri^jr sexual history, arguably 
relevant on con^ht, may be admissible in some, 
^ situations. Where rape is defined in terms of condua 
which presumes lack of consent on the part of the 
viaim» consent^^s .thus irrelevant and levidence.of 
prior unchasttty is inadmissible. 

c. Prior ^exual conduct with the defendant. The'* 
question remains whether prior sexual condua with 
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the defendant should be treated differently than gen- 
eral evidence of lade of chastity. Arguably evidence 
of prior consensual activity with the defendant has ^ 
more probativ^value than evidence of a generaUack 
of chastity or specific acts with other men. There 
Would be fewer variables which might differentiate 
between prior consensual activity and the intercourse 
in question. On the other hand^^ch e^^dence would 
'be likely to have greater prejudicial inipact on the 
jury fqr tbey might argue that the woman has aot 
really been harmed since a similar^ though not identi* 
calt incident ^occurred consensually jn the past. 

Prior sexuM activity with the defendant may very 
welltbe a spc^l case of prk>r sexual activity in gen- 
eta}! The probative value and predictive relevance 
seems higher and more important for the defendant 
to establish. Nonetheless* the details of the ptkit in- 
cident may- be very different from the incident alleged 
and the probative value may return to mere statisti- 
cal relevance. ^ ^ 

d. Credibility. Even where consent is not an issu&» 
evidence of the victim's^prior sexual history may be 
considered on the question of the victim^s general 
credibility. This may be premised on the'* dubious 
assumption that the unchaste woman is more likely 
to lie. If this were true there would be no reason to 
isolate the admission of this evidence to rape cases. 
The Washington Supreme Court has pointed out that 
if a witnesses reputation for chastity somehow d^s 
affect here reputation for veracity^ then the qtiestion 
of her (^hasti^ could lo^cally be raised in all cases 
where tbefl is a female witness. This argument was 
rejected by the court** 

However^ the. possibility must not be. overlooked 
^at the evidence might be used for a more limited 
purpose man a general attack on a woman's credi- 
bility. The evidence may be relevant in a rape case 
because Jthe unchaste woman is believed to be more 
likely to lie about her sexual conduct^ even though 
she may be less likely to lie about other matters such 
as a jobbew or burglary. Here a probability is as^ 
sumed: the unchaste woman is more likely to claim 
' that she did not consent^ when in fact she did» than 
is the woman who is chaste. Arguably the reverse is 
true. A sexually active womsih'might be less likely to 
deny consent than the inexperienced wom^r-^lio 
may regret an indiscretion; ^ 

Qnce again^.even assuming that the argutnent was 
important at a time when chastity was a sipificant 
<^nceptvit is unclear if its logic is applicable today. >. 
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It is estimated^ for example, that more than half of ^ 
all women have intercourse; befoire the age of 20* It 
seems incredible to argue that» as a result of this ex* 
perience» th6y are presumed to not tell the truth. 

- ^e. Bias or motive to lie. Other issues of credibility 
are resolved with more difficulty. In any criminal 
case» the defendant is permitted to introduce evidence 
to demonstrate that a witness has a bias or motive Xf> 
lie with respect to the particular charge. This bias or 
motive may have a sexual component regardless of 
the crime for which the defendant'^is charged* For 
example^ a wKness testifying iigainsjt a bank robber 
can be impeached by sj^owing.that fiiTl^sworn re* 
venge against the^Cbused. It may be that tn^ revenge 
ev^lv^ from the^ impregnation of theVWitness's wife 
or unmarried sister by the accusedjt^iay be a coin- 
cidence tliat the motivi for tvirigis sexually based; 
surefyi^the nature of the motive should not preclude 
its admission. \^ 

Possible bias against the de^hdant by the victim 
might have a sexual component that should be 
brought out. For example,^ the victim had a sexual 
relationship with someone other than the defendant 
and thereby became pregnant, she..might accuse the 
defendant of rape to i»:otect her ^ver. T)te motive 
to protect the lover and explain the pregnancy would' 
be important for th& defendant to explore. If the vic- 
tim and defendant had had a prior relationship 
which ivas terminated Vy the defendant/the victim 
might ieek revenge ^ a*ccusing him of rape. Once 
ag^in/ evidence 9! th^ prior relationship ^wbuld be 
relevant to the issue of motive or bias. ' ^ - 

Additionally; if a victim volunteers information 
at>out her past sexual history while on the witness 
stand and the .defense can throve that she did not tell 
the truth> she may be in^ached. For example, if the 
victim claims she is a virgin^ but the defendant can 
prove that she is a liar by proving that she is not a 
virgin; he cah,introduce relevant j^dence. The pur* 
pose of the evidence i^not to show that she is promis-^ 
cuous» but to show that she has lied. The jury should < 
be instructed on the distinction, yet in terms (rf jury 
&ias» thedamage is probably already done. 

It is important to note that the use of prior sexual 
histoijkevidence for purposes of 'demonstrating bias 
or motive i^ consistent with general evidentiary rules. 
In this respect rape'ns not singed out; a limitation of 
such cross-examination would> ironically, create ^ 
exception for rape. 
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f. Identification of the defendant. Prior sexual hjs- i 
tory evidence may be relevant on the issue (of the ^Ct 
fendant's identity as welt as on the issues of consent }^ 
and credibility. Where, for example, the defendant ^ 
presents an alibi defense, claiming thafr^'Jie was not 
the, person, who raped the victim, he might try to 
sh^w that tbe victim was -with someone eUe at the 
time of the alleged act. Such evidence ftiight Jijclude 
reference to prior sexual conduct. Surely ^f Jhe victim 
were pregnant or had contracted venereaUdiseas^ or 
had 'semen present in her vagina^ the defendant 
would have th^ opportunity to suggest that thc3e in- 
dications of intercourse could be attribu/led to a liai- 
son .with someone else. To do this, Ke might identify 
opportunities, for the victim to have ha^I intercourse 
with someone else. Once again, this type -of evidence 
could be used in cas'es other than Tape. What is^ 
established ts who, other th^n [he defendant, ma]( 
have had sexual rc;lations with the victf^^ not whether 
she has, a good or bad character, fnevitably, of 
course, the evidence serves more than one purpose 
for th^ defense, * ^ 

/ . ■ » 

g* Recent' trends. Many state' legislatures have at- 
tempted to grapple with the difficult' issue of how to 
control the admissibility of prior ^xual history in- 
formation. Generally, while.allowing its admissibility 
where it Is important to the defendant's right to prove 
his innocence^ these legislatures h^ve attempted to ^ 
eliminate 'its use as a tool for ^iciivs). harr^ssment or , 
'as an impossible barrier to jury convictions. 

Twenty-two states h^ve . recer^tly exacted laws 
which control to sotne extent the admissibility of evi- 
dence of the rape vfctim's prior sexual ctjnducj. 
About one-fifth of th^se Statutes,' simply codify re- 
strictive laws alread^nlevis^d by state courts, Thf 
remainder impose someTestri£:ti6Q on the admissibi^ 
ity o£ such evidence beyopd those Imposed by their 
state courts. Some states make^procedural changes on 
)iow such evidence ^YiIl be con^dered by the court, 
*Sonie states establish a.prc^niption against admissi- 
bility, but ieave the decision to the trial court. In 
each of these 22 states, however, the courts maintain 
discretion to determine the relevancy and admissibil- 
ity of the evidence. 

Other states, such as Micfiigan, Washington, and 
California^ remove the co\irt's discretion by clearly 
.prohibiting introduction ^of^this evidence in all but 
very limited circumstances,-These statutes have m&l 
with, substantial criticism^jby defense attorneys and - 
civil libertarians who assert that the prohibition of 
such evidence may be n^ci^^nstitutional. They suggest , 

. if . 
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that cases will arise where such evidence is relevant 
and the prohibitions will prevent the courts from 
judging the relevance. These states, however, do not 
^ exclude the evidence in all instances. Michigan, for 
..:examplet allows the use of the evidence to explain 
Ihe existence of pregnancy, 'semen, or disease, Wash- 
'i^gton pqrmits this evidence only on the issue of con- 
sent, California prohibits its use on the issue of con-* 
sent, but permits it in some instances on theissue of 
victim credibility, - - 

. Unfortunately^- only a few of these statutes have 
been tested, and thea^only in a preliminary way^on 
the issuO'of th^ir. constitutionality. Since this is such 
^an ithpoctant and controversial topic* the constitu^ 

tionatity of any limitations should be addressed 
" -J ' 

h, "Substantive constitutional issues. The constitu- 
tional argument against 'a limiution of the scope of 
evidence admissible at tri^l concerns the Sixth Amend- 
ment rights of the defendant. The Sixth Amendment 
guarantees to all criminal defendants the ught to con- 

' front his accusers; this essentially gii^fantees the 
right to cross-examinati<$n. To the extent that legis^ 
lat*ve\change restricts the^^s^ope of the defendant's 

'possible cross-examination, l&v^ inquiries 45Lto the 
victim's prior ^exual 'ponduct^ it arguably restricts 
this:fundanienta)-constitutional right. 

There is no constitutional right to irrelevant infor- 
mation. Thus, to the extent that the legislature'is de- 
claring certain types' of evidence irrelevant, the de- 
dendant would not have a constitutional' argument to 
have it adniitted. If the evidence is relevant, and the 
legislature says that it is inadmissible because its pro- 
bative value ^is outweighed by various policy argu- 
ments, it can be argued that the defendant has no 
right to -have all relevant information admissiEIeT 
Heresay evidence, for example* is routinely excluded 
,from criminal-trials despite its potential, i^^t^vancy; it 
is- ai^ed that its probative value and' unreliability 
make it inadmissible. Furthermore, communications 
between doctors ^nd patients, and between lawyers 
and clients, are' privileged and inadmissible^ <jespite 
the fact that they may be relevant. Here, there is a 
strong public policy to facilitate this communication 
even at the price .of excluding potentially relevant 
evidence, - • , 

* 

The strength of the defendant's constitutional at- 
tack on the restriction of pjrfpr seXual ,con<mct evi- 
dence 'depends on the natur^ of tbe'evid^nce and the 
purpose for which he. seeks its admission. As indi- 
cated abovCjrxVidence Vhich tehds to show general 



25 




behavioral patterns or character in the community* 
has so little probative value that the policy to restrict 
Ks use would probably prevail. On the other hand^ 
prior sexual history e^videnbe used to suggest a vtc- ' 
•tim^s'bias or^iiotive is universally admitted for pur- 
poses of cross-examination despke its potential prej- 
udicial impacf; 

In assessing jthe defendant's Sixth Amendment 
right to expose witness bias qr motive through cross- 
examinatJont the Supreme Court has held^thts right 
superior to strong policy interests. la a recent case, 
the Court held th^t the evidence of a. wjtness*^ .p^r 
juvenile record, which was relevant to the issue of 
bias, .was admissible for impeachment despite the 
stronj^' public, interest in maintaining its. secrecy,^ 
Whether the'^analogous state interest in protecting 
rape victims from barrassment and in encouraging 
them to report to the polic« should supercede the 
defendaiit*s. constitiitional right remains to be seea ^ 
Clearly any such restriction oil policy grounds would ^ 
trigger careful constitutional scrutiny. ^ 

The manner in which the restrictive statute is con- 
structed may ultimately determine its constitutional-, 
ity. The drafters must be cognizant of the various 
ways in which prior sexual history evidence can be 
used and. the varying legitimacy that this^evidence ' 
can have, in different contexts. Some states have e3f- 
cluded the evidence altogeth^, some have excluded ' 
it on the issue of consent, and others have^xcluded- ^ 
it on the issue of credibility. Still other states-)lave 
merely restated the common ld0 rule that the judge 
will determine Jts relevancy and admissibility with- 
out providing significant gqidelines. ,The total exclu- 
sion will undoubtedly be subject to constitulional at- 
tack; it is most vulnerable if there is evidence which 
goes to bias or motwe which, in other types of trial ^ 

t would hav^ b^en admissible. Statut«s which regulate 
the use of this evidence oil the issue of copsent are 
probably least vulnerable to constitutional attack be-; 
cause this evidence is the least probati^ and, thus^^ 
moire Itkdy to be outweighed by legitimate policy 
arguments. Of^ course, those statutes which do not' 
restrict.such e!(idence, but merely leave total discre- ■ 

^ tion to the judge* will not be challenged; only Individ- . 
ual' judicial decisions may raise constitutional que^- > 
tibns, - ■ 

i, Procedurql rjwj. Most, states Which have re- * 
cently considered the issuer of limiting prior sexual' « 
history information have steered a^iddle ground be-* 
tween taking all discretion away from the judge or , 
leaving the decision entirely within the contrbrof the 



judge* In various formsj some discretion is left with 
the judge, but; it is governed by procedural safe- 
guards. These safeguards include the use of a notice 
motion, an dffer of p|:oof, and an in camera Rearing. 

' Generally^ these procedures provide Uk tjie orderly 
determination of the admissibility Qf particular evi- 
dence. The notice motion requirement essentially 

sforces .the defendaiy ^o tell the prosecutor and the 
cojLirt in adviuice of Irial of his intentiQU to use (Cer- 
tain evidence and td ask^ that it be admitted atjriaU 

^^Most statutes ^regujre.that a written motion a^d affi- 
davit milst be ser^e<i on jtjie prosecutor lOTdays prior 

, to trial. In additioiU'ai\ offer of proof qr depiction of' 
what the defendant wtlL^ttempt to- prove must be 
proyided so that\all^ parties know what is at issue* 
Thj^ notice requirement. prevents surprise to .the 
prosecutor, the victim, and the court. .TR prosecutor 
can weigh the evidence and de^rmin'e whether or not 
he will object to jts 'admission, confer with the victim' 

^ on its truthfulnessjf and ^or^anize legal argument to 
oppose it if that Js the^ chosen strategy. The notice 
requirettfent also signals the court^of the importance 
of tlie Issue since some judges have tended to assume 
the relevancy of prior sexual conduct. This procedure 
encourages judges to act less automatically. - ^1 

Defense att^neys Jiave objected to such proce- 
dural requirement on the^asis that it may not be 
praoie^to know days in advance what evidence Will 
^ be available for trial. In fact, the actual trial strategy 
and available evidence may not be known until the 
trial commences. If evidence does develop after the 
period for notice, the court can -grant a continuance 
or, perhacps, the statute canl>e written so the court 
can waive the ^notice requirement if there is a show-^, 
ing.that the evidence was unknown and c^d^not 
<have reasonably been discovered in time to cdmply. ^ 

Tl^e possibility that such evidence may r|main un- 
knowti to the defendant raises the question of the 
proseculor*5 obligation to share such information* 

^ The law on the stale and federal level has generally 
developed so tiiat the state must provide tiie defends 
ant Mth all evidence that could potentially exculpate 
him. Usually thii^ du^ presupposes that the informa- 

'tion is adnfi^ible, although this standard is unclear^ 
The question lemainS wjiethet the defen?<pcan ^eek . 
itiformation concerning tiie victimVprior sexual his- 
tory from the state who may have better access to 
the information and its sou£ce^ the victim. Given ^he 
openness of the prettial hearing ^garding adn&issi- 

' Hltty of the evidence, tb^re is a i^uesUon of tiie ap- 
propriateness of a 'discovery request from the defense 



about the victim's. past Only if thc^cfcndant knows 
what evidence available can he decide whmer or 
not to press for its admission/ \ 

Many states have also provided that the actual 
hearing to determine the admissibility of the evid\:nce 
is held in the judge's ehambcrs,' After the judgp Vs 
read the defense motion ^d, perhaps, the statfs 
reply, he im decide if a hearing is necessary^^ 
Oral states have legislated that the hearing should n 
;bi^4ilj>ublie. Such a elosed hearing is referred to 
aD^/tt camera hearing/The main purpose of the jpri 
vate hearing is to protect the victim fr6m the em 
barrassmeht which might occur if the details of hei 
se;cual history were revealed and debated in publia. 
Quite possibly the evidence will be r^jted inad^m^sitMe 
and the pubtit may never know about these facts. 

; I 

PubTte^umiliatjOn of the victim in the pre-trial 
hearing may serve the same purpose as huiniliation 
at trial If the evidence is ruled to be admissible, then, 
of course, it would be presented jn the public trial. 

.Not Everyone agrees that it is in the victim's best 
interest to hold such hearings in camera. Without the 
presence and support of family and friends, many 
vietims find such a hearing to be a more intimidating 
experience than a hearing held in an open court- 
room- It. is possible that the statute could be written 
'so that the hearing will be held in camera'only at the 
r^uest of the state or the dofendant. 

.The impact of legislation to limit the admissibility 
of prior sexual history is as yet unclear. Many prose- 
cutors beli<^^ that this statutory action was long 
overdue and has had a substantial influence on jury 
trials- For the most part, they believe that the legisla- 
tion Qnly codified the common law, but put the 
judges on notice and forced them to be more cogni- 

, zant of the traditional policies of the court to exclude 
this evidence. However, some prosecutors have 
voiced the concern that these^ elaborate procedures 
may le^^tmize Ihe admission of such\evidence. Inad- 
vertently, the l^islation may tell judges that, if the 

^bstacles to admit sueh evidence are met procedur- 

T^rfjy^cthey can then allow the evidence with a clear 
conscie^nce. Other attorneys and judges have ex- 
^ pressed ^concern wM the ambiguous criteria for ad- 
mission in som^e statutes and the constitutionality -of 

' certain hlanket exclusions* 

Some conclusions^ To pass constitutional mus^ 
ter,, le^slation restricting, the admissibility of evi- 
dence of prior ^exual conduct in rap^ eases SRould' 
allow for the impeachment of witnessed in the same 




way that witnesses »couId be impeached were the 
charge other than rape. Minimally, this includes im^ 
peachment which shows that the witness has a bias 
or motive to lie or which shows that the witness lied 
while testifying about her prior sexual 
lie on the stand about whether she consented t 
aet eharged docs not give, riseib^thp need for ^ 
denee of prior sexual eonduct, since pVior sexui 
cohduet has nothing to do with general credibility, 
this instance, she is impeached by evidence that re 
futes her version pf what happened. 

To. the extent that diseretion is given to the trial 
court to admit such evidence when impeachuient is 
sought, notice requirements for a hearing on the mo- 
tion must be flexible enough to allow introduction of 
the motion during trial. If the defense cannot bring 
a belated motion in instances where jhe information 
was not available prior to trial, then the state ma^ be 
required to F^rovide the defense with any possible 
relevant impeachment evidence so the motion can be 
prepared. In structuring these procedures, it is im- 
portant ^o remember that constitutional consid^ra-^ 
tions place a high value on the rights of the'defend- 
ant Who Is subject to criminal penalties. In this 
arena, the victim has no due process rights. 

Beyond these procedural restraints, legislatures 
have the opportunity to redress what some argue has 
been an imbalance betweep the victim and the de- 
fendant in rape trials. The use of prior sexual history 
evidence has deterred victims^from reporting, forc- 
ing them to drop out of the criminal process, and has 
led juries to acquit defendants on issues ndt directly 
relevant to theif guilt. Although rules of evidence 
were traditionally devised by.the courts; the modern 
trend has been to place this poyer within the legisla- 
ture. Rules regarding the admission of such evidence 
may be a very appropriate place for legislatures to 
begin their reconsideration of the issues involved with 
rape, 

3,2 Corroboration . ^ . ' 

Rape corroboration rules have been founded on 
the assertion Sir Matthew Hale made three centuries 
ago: rape is ''an accusation easily to be made, and^ 
hard to be proved, and harder to bfe defended by the 
party acci^Sed, though everso inn^ocent."? This.char- 
acterizatioa of rape, coupled with, the assumption 
that jurors are unduly prOne to syftipattiizc with rape 
victims, provides the '.rationale for the nine states 
which still require that rape charges J>e corroborated 
with^sf^e evidence other thaii the victim's testimony. 
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The corroboration rules have becn*isubject to sig- 
nificant attack. A sarcastic challcngeno the New 
York rules, since amended, which made conviction 
very difficult was lodged by a New York Times Mag* 
oa/ie article in its advice to rapists; . 

If you're jgoing to rough up a^womaii^ don't ^ 
stop until you've raped her; \heli they can't 
gst you on the assault. If you're agoing to- 
r^ a Woman, donjt Tob her; they might 
get you on the theft. If you're g6\ng to rob 
a woman, you might as well rape her, too; 
the rape is free.* * 

This attack suggests the rationale being used to mocf^ 
% cprroboration requirements in numerous states. 

Except for the crime of perjury^ the common law 
has nevcLicquircd corroborative evidence to support 
a criminal cohvictfon; Qven rafSe was not originally 
made ^n exception as it was in respect to other rules. 
Courts have tradtttonally relied upon^juri'es to weigh 
the evidence. It has been generally assumed thajt the 
occasional falk complaint w'iuld be uncovered 
through Ibe adversary process, wUh the presumption 
of innocence serving to protect the defendant. 

, However, some courts departed from the common 
' law tradition and established special corroboration 
rules for rape. These requirements are bas^ on the 
fear that conviction of an innocent defendant for rape 
is somewhat likely despite traditional safeguards. As 
a result of this fear, a few states have -required that 
a person cannot be convicted of rape on the unsup-^ 
ported testimony of the alleggd victim. Some other 
stales applytheir corroboration requirements to spe-^ 
cial circumstances such ^s when the victim is a 
mlnot, where a belated complaint is mad& or where 
the victim's story is inherently improt>able, ^ 

Among the states which havf^ required cprrobora- 
iim there is significant variation with regard to the_ 
kind of eyideiice which fulfills the requirement. Cor^ 
roborative evidence is defined. as that wHteh tends to 
confirm the victim's testimony. The courts tn Iowa, 
for example, have looked to the entire ^^combination 
of circumstances^ as possible corroboration. Most 
courts have li^cd specific types of evidence which 
can be used for this purpose. The District of Columr 
bift Court of Appeals has noted a number^of possi-^ 
biltties for corroboration : ^ . 

"(1) Medical evidenct and testimony, 

* (2) evidence of breaking and entering the prose- 
' cutrix's apartment^ 



(3) condition pf clothing, 

(4) bruises and scratches/ 

(5) emotional condition of prosecutrix; 

(6) opportunityof the accused, 

(7) c(iiiduci of accused at time of arrest, 

(8) presence of semen or blood on qloUiing of 
accused ox victim, ' ■ - " 

(9) promptness of complaints to friends and 
police, and 

(10) lack of motive to falsify.""* . , 

The type of evidence neeessaty for corroboration 
depends on what must, be corroborated. Generally, 
under most rape'statutes^ there are three elements to 
the crime of r^jje: (1) force, resistance or lack of 
Consent, (2) fi^netration, and (3) identity of the 
rapist Some jurisdictions, such astfew York i^rior to ' 
1972 and the District of Columbia, required all three 
elements be corroborated. More states have required 
that 9 lack of consent and penetration be cotVobp-^ 
rated, but not identity of the rapist. Still oiher states 
require some corroboration of any portion of the vie- 
tlin's testimony. No state requires eyewitness testi- 
mony. ' ■ ' . • t,* ■ 

Lack of consent is usually corroborated -by evi* 
dence of force or resistance which is usually maAi-^ 
fested in phj^sical signs such as the victim's hysteria, 
flight, torn clothing or injur)\ Penetration [s generally 
corroborated by medical evidence of sperm, irritation * 
of the sexual organs or pregnancy. Jdent^y is cor^ 
roborated by evidence of the defead^t's opportui^ty 
to commit the crime or, for e^xampl^, the^vietim's rec-, 
ollection of the identifying details of thf defendant's 
possessions if her recolleaion can be Verified/ An 
admission by the defendant, if ckar and unequivocal, 
can corroborate any of.the elements. ' 

Where all three elements of the crime have re^ 
quired corroboration, comparatively low eonvtction 
rates' have resulted. The, strict corroboration rul^s re-^ 
quired under New York's pre-1972 rape statute re- 
sulted in very i^vf convictions. In New York City in^ 
*J969f for example, there werfe 1J085 arrests for rape 
andl 18 convictioji^l^A minimal corroboration r^uic^ 
ment, however^ db^s not guarantee high conviction 
rates. EvenHn sutes where there is no corroboration 
requirement, few cases are taken to trial without 
corroborating evidence. Furthermore^ some states ^ 
without coftoboFai^QQ^ requirements, have erected 
other barkers to <3^Pftion> such as cautionary in* 



stniptTons or psychiatric examination of tt\p victim. 
Thus^ regard!,^ of the formal corroboration rcquire- 
mentSj an informal corroboration ^requirement and 
other screening devices may operate to exclude un- 
corroborated charges from tbe criminal rjustice sys- 
item. It is oiUy where corroboration requirements are 
extensive and narrowly interpreted that there appears 
to be a significant negative jmpact on the conviction 
rate. ' ■ * 

Whether formal or informal corroboration require- 
ments are justified depends on whetherjheir rationale 
is sound. The perceived prevalence of false rape com- 
plaints, coupled witb tlje perception that juries jend 
to believe rape victims because of ^eir indignation 
at the crime of rape, Represent thej underpinnings of 
the rationale. False rape complaints are believed to 
be irequent because there are many motives for such 
complaints. These motives might include shame and 
anger^t having succumbed to consensuai intercourse, 
blackmail, the shielding of a sex partner that caused 
pregnancy, a desire. for notoriety, or'mental instabil-, 
ity. It i$ also believed that rape complaints can be 
easily falsified. Rape c^n ^nd does occur without 
witnes$es or the creation of any physical evidence.'^ 
Once the crime has been completed, there are' no 
necessary traces of its cnminal^ature. , , 

Because there are so many motfves for false com-. 
jplaintSt an argunitent that there are many false com- 
plaints may convincing. This fear is clearly ex- 
pressed by'WigmOre: 

Modem 'psychiatrists have amply , studied 
the^ behavior of errant young girls and 
women coming before tbe court in all ^rts . 
, ^ , of oases. Tb^ir psychic Complexes are 
multtfariQ^St distorted partly by inherent 
' defects^ partly by bad social environment, 
partly l^y temporary psychological or emo- ^ 
tional conditions. One form taken by these -* 
complexes is that of contriving' fa'tse. 
•charges of sexual offenses by men. The un^ 
/ chaste (let us call it)'meftulity finds" inci' ' 
. ^ dental but direct expression in the nana- 
* tion €f imaginary sex incidents of which 
\ the narrator is the heroine or the victim. 
On the. surface the n^ration is ^ight- 
forward ajid" convincing. The; real victim^ 
: howisVer, too often in such cases is tbe ih^ 
noi^t man; for the respect and symp^hy 
naturally feit ^y any trifaoinal for a wronged 
female helps to ^ve easy credit to st^ch a 
plausible tale-** ^ ' 



Despite this fear of the false complaint^ all available 
evidence suggests quite the opposite: (1) that tl^ere 
is not a disproportionate number of falsa rape com- 
plaintSt (2) that tho$e fe^^::^f^mp)aints which are 
Ealse are readily screened but prior to triaU and. (3^^ 
tha( jury attitudes favor the defendant and not the 
victim. " . ^ ^ ^ 

It is a fact that few rape complaints lead to a crim-! 
inal conviction, but this does~'fiot suggest th^t the ratej 
of case attrition is a function of false reporting. Al-^ 
Uiough the' police, for example, do not decide to pro-^ 
ceed with a substantial percentage of rape complalntl^ 
(the unfounding rate),' this appears to be due to 
prosecutbriar disadvantage in the complaints, not to 
falsity in the charges. These prosecutorial 'disadvan* 
tages include factors such is intoxication' of the vic- 
tim, a delay in tti^ reporting^of the offense, prior 
acquaintanceship between the victim and the rapist> 
or refusal by the victim to submit to a polygraph or 
physical examioation. Police have no difficulty in 
screening out th&^asion^l false charge; if anything, 
they screen out far more than fabricated complaints. 

Evien in the^event that the police are unable to 
screen out false charges immediately, it is doubtful 
that a woman would proceed very faf with such com- 
plaints iq^ the face of the unpleas^tness ^e must 
endure to pursue it. ~A w^man wishing to satisfy 
'spite, vengeancfe, or^ny other iaje, native is not 
* likely to accomplish her ends by bringffl^a fal^e rape 
charge. By crying rape, she faces personal harrass- 
'ment and embarrassment tind yet is less likely to suc-< 
ceed in securing a conviction than if, for example^ 
she br6ilgh^ any other charge. \Without .substantial 
corroboration of her charge^ ^e (las virtually no 
^nce of achieving a convicti^an. / 

In addition to indicatiohs that false rape com- 
plaints are |creened out of the system, Kalvin.an<i 
* Zeisel^ as mentioned easier, demonstrated that there 
is actually little jury sympathy for the rape victjm. In 
their study» the jury* would have convicted in 3 
of 42 cases of **non"aggravated" rape that were ex- 
amined. In contrast> judges would have convicted in 
^ , 22 of the cases: Thus»''the danger of the qyersympa- 
thetic jury seems greatly exaggeratefi; ^ . * ^ 

The corroboration larape cases .ultimately rests on 
the unic^ueness of rape in fury delib'emtion^ This argu- 
ment assumes-tha't rape" charges are sufficiently xlif- 
ferent from other charges Jto require a different rule. 
^Given jury attitudes against ra^e victims, 'this con- 
clusion do^s not seem'jvstiflSd.^ If the ju/y in a par- 



Micular case does have'undue sympathy for the victim 
leadtdg to an unwarranted conviction, the judge has 
the power to set aside the verdict due to insnffickrtt 
evidence. Finally^ the point pnust be made that society 
may bp^ unable to justify a rul^ which, precludes con- 
viction in situations where a crime has been com^ 
mftted» but tt^e Very nature of the offense prevents 
corroborating evidence. 

3.3 The Coutfonoty lnstruct!otT 

Where corroboration is not required fn rape cases, 
some states have introduced an iiistruction -to the 
juty which cautions them to exercise special care in 
evaluating the victim's testimony.' The most common 
foritLof this instruction reads as follows: 

A chai^ge such as that made against the de- 
fendant in this case, is one'whieh is easily 
^adc and, 4bn^ made, difficult to defend 
/ ^against even if the pcFSon accused is inno- 
cent. Therefore, the law requires that you 
examine the testimony of the feipale per- v 
, son named in the information with cau- ^ 
tion.'* 

The. instruction ^osc from jhe writings of ^ir 
Mathew Hale who served as Lord Chief Justice of 
the Court of King's Bench from I67I to 1^76 and 
whose y^riting |ras published posttiumously in 1735. 
He recounted j^wo cases in which he felt th^t false 
charges of. ra^e had* been brought by very young 
girls, although the defendants in both cases had been 
acquitted without any special instruction to the jury 
regarding the credibility of rape victims. Hale eon* ^ 
eluded that juries were more prone to convict in^ 
rape castas than in other trials and that they needed 
to be^utiPned against thQir^own biases. As a lesult' 
of Hale*s observatiQns» some of which wf re cited 
earlier^ the instruction cautioning the jury became 
common-iti lipc casis. It was first given only where 
th^ victim wa^ a minor, but thetule was later applied 
to alt cases of sexual assault. ^ ^ . ' * 

i The cautionary iiWtruction has now been abj^ll^Ked 
^ in mo^, states through statute or ease law. The in- 
struction was attacked b^ause it seemed to exem^ 
plffy the ^Contemptuous treatment that .i^e victims 
receive from the criminal justice system. Feminists 
argue that the instruction originated a& a statement of 
general mistrust of women; some cautionary instniqr 
□ons even emphasize that tlie iemale person in iht 
case l>e regarded with caution. Prosecutors believe 
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" th^t the instmetion has a significant impact on the 
» outcome of rape cases 'by virtue of implanting doubt 
^thin the minds of the Jurors, / '-^ 

^ * ^ ru 

^ ^ While many states h^vc banned the use of the cau- 
tionary instruction> 13 statesstiir allow its use at tbV ^ 
diseretien of the trial judgcTTTje judge's decisioh wilf . 
not necessarily- be reversed for failing to give it. The 
appellate courts in these, states examine the quantity 
of credible evidence presented at4rial andwhat other 
instructions are given. They then^fetermine whether 
it was reversible error (or the judge not to give, the ^ 
instruction. . * . ^ . 

The'question of whether the judge was co'l^^iJa.^^'^^ 
refusing to give the instruction h^ arisen on appeal 
very few times. It m^y be that the instruction is gen^* 
orally given in those states where it is discretionary. 
If *a defendant is acquitted^ the state oannot appeal 
the conviction due to the constitutional prdteetion 
against double jeopardy. If ihc judge ,glves the in-* 
struction and the defendant "is acquftted, the^;^te ^ ■ 
cannot appeal on the basis that the instructidtf-was 
wrongfully given. If the judge refuses the instruction ^ 
and the defendant isvcanvicted^ the defendant would 
certainly appeal on tbe basis that the instruction was 
wrongfully, withheld. These conscijuences may tead . 

' judges to give the instruction as a mean's of p/btect*- 
ing. the conviction if one is obtained; there i%no ris]c 
of reversal if the instruetioa i» given, whil^ there Is / 

* some risk of reversal ifthey refuse to give it, 

Arguments against the use of the instruction can 
^ be organized. into four categories: histdrieaU factual, ^ 
^ judicial, and constitutioiial. Tht first three arguments , 
^ l^ave been successful in states supreme 'eourts» while 
the constitutional argument remains umested* 

a. Historical argument. It is commonly beliemi 
that the cautionary instruction arose at a time when 
ttUKlefendant could not testify on his own behalf aAd 

' wheUf^ therefore^ extra protection of liis rights was 
neededt Although this interpretation is technically 
c9rrect in* that defendants cduld not testify under 
oath» as a practical m^£ter/they could and did testify ^ 

f;freely without talcing theVoath. There were other ^ 
^ significant differences, howej/er, in'the ability of a de-* 
fendant to defend himself ia^the seventeenth Century. 
He had no^pres^m]|^tion of innocence, no right to an 
attorney, and no right to" compel witnesses to testify. 
Under these circumstances it might be Htfiieuh to dis<^ * 
prove" a rape charge! Since these*djfeabilUies have 

j^been removed and defendants now. nave elaborate ^ 
protectionMhe rule is no longer appropriate. 



Factud argument. The factual attack argues 
■that the undeilyipg basis of the instruction is false» 
objecting to the implied assertion that rape ca£es 
which go to trial are rarely conoborate'd. The Kalvin 
and 2ei$el study suggests; that rape charges tend to 
be better* corroborated thaa other types of crimes, 
'Lack of conoboration occurs just as frequently in 
trials for non-sexual assault as for sexual assault^ 
d^pite^ one would dssume» the more public nature of 
non-sexiial assaults. The rape defendant is mor^ 
likely to have conoboralion of the defense than is 
the defend^t in a narcotics case. In addition^ there 
*is nior6 likely' to be corroborative expert evidence 
(e-g.^ testimony of physician's) in rape cases than in 
burglary^ dmak driving, or assault cases, If^^he 
screening process, already assures that rape ^cases 
must be stronger than other caks to get^o trials there 
is no apparent need f^r a universal cautionary ia- 
stniction in rape cases. 

In sunima^» factual attack on the c&utionary in* 
striiction fis^rts that a charge of rape is made with, 
difficulty and e£^ily defended against; few rapes are 
reported^ fewer still are prosecuted, and jm-y attitudes' 
favor the accused rather than the victiAi, « 

c. Judicial argun^nts, .The judicial argument 
against the Hale' instruction liasserts'Hhat the instruc- 
tion is nof the kind ol direction wbich a -jutlge is 
allowed to give to the jury. Judges traditionally in- 
stl||Uct juries on principles of la\v that the jury is 

^expected to appiy to^the facts that they find. Judges 
are not usually allowed to argue a particular 'side of 
an issue or suggest a bias* However, ^tbe cautionary 
instruction represents a faj^tual' concttision mKf not 
a principle of law therefore^ it may be iuiippro- 
priate/Hie cautionary instruction essentially repre- 
sents a judicial intrusion into the jury*s traditional 
role of judge of witness credij^ility. By suggesting 

,that there js something suspicious in the victim's 
testimony, it direct and biases jury decision-making* 

n'd, Constitutiomf argumems. The constitutional 
-argument against cautionary instfuctiofis is based on 
a. denied of ecjual protection on th^ basis of se](. 
Under traditional constitutional arguments^ dassifi-^ 
catiops are struck dovAi if they disadvantage a group 
and there is no legitimate purpose to! the i>lassiiica- 
tion. The cautiona|^ instruction might be constitiT* . 
tionally deficient because it deprives women quite 
literally of equal protection of the criminal law. Such . 
deprivation, occurs when doubt is cast on th^ testi- 
mony^of women as victims of^crime merely because, 
of their sex^or because of the nature of the crime 



* committed' against Jthem. If the discrediting of their 
-testimony leads to a higtver acquittal* rate for rape 
than for other felonies, then it can be^gued that 
rape goes relative^ unpuiiished» rapists are relatively , 
,free to rape, and women are victims of a crime in 
' Higher proportions than they would be had instruc- 
tion not been given. This argument may be less 
persuasive in jurisdictions where the instruction is 
given re'gardle^s of the sex of tlie witness, FOr 
example^ prior to the rejection of the instruction in 
<Sali|^nia» the instruction was i%qui^ in every case 
involving a sex oilense even if» as in one case» the 
-yictiirt^was a male police jqfBcef,^* 

. If there is no factual basis fdr the instruction, 
there ^outd appear, to be no. basis at all for the 
instruction; it^vould serve merely to encourage ac- 
quittals inespective of the defendant's guilt, Sufh 
an argument is somewhat novels since the victim^ ot\ 
crima have never been given standing to 'bring such ^ 
an attack under the Constitution, However^ recent 
interest in victims' rights and the Equal Rights 
Amendment may make the constitutional -argument 

'more viable in the future,^ * 

Xhus» despite the^various arguments against the 
use o^he cautionafj^ instruction» the^^f:t remains . 
that some rape charge^ like some .dtargts in other 
cfilnss>^e uncorroborated,^ To the) extent that this * 
increases^he .risk of'false conviction^ th^re may be 
ai *iieed for some tj^pe ^f cautionary instruction. 

^However^ the instructi on , nee d' not be crime-sp^dfic 
to ameliorate the risk"; an 'instruction which could 
be used in any case iji whidi thesis no corrobora- 
tion would suffice to alert the jury to injustice withoi^. 
suggesting that a particular dass of Victim or dttme^ 
is inh^ently suspects Sight states have passed 3p^lBc 

"^t^lation banning the cautionary instruction spedfip 
to rape cases, whUe many others, like California, . 
fiave rejected its u^ through. case law. It remains 
an important issue because it reflects deeply held 
attitudes throughout the criminsIF justice system that 
have undoubtedly prevented the conviction of de- y 
fendants for the crime of r^pe, ^ 

e. Psychiatric examimiiom. Another alternative 
to the corroboration rul^is the provision for psy- 
chiatric examination of compl^ning witnesses in/ 
. ^ some, slates, A number of writers, including Wg- 
i^^lmore, have expressed tlie.opjjfijoix tl]ist_^l eompl^n-/ 
ing witnesses ^ould be psychiatrically examined as 
an , alternate means of eliminating false rapej;pm- 
plafnts,,*^ This suggestion is preftiised on a number 
of assumptions: that there are many false complaints, 



ih^i subsC^ntial numbers of those complaint^ \ari^ 
from mental disorders, and that psychiatry \ can 
determine truth from falsehood in this context. While 
4her^is no reason to believe that there arc more 
false coniplaints of rape than of any other type 
erime, there is virtjially no evitJencc to indicate what 
-percentage of those false complaints of rape which 
are made are /the result of mcnTal disorder The 
belief, however, that such eomplairVts are ton^moa 
had led some^-courtsdo permit the ordering of such 
, examinations in rape eases. Although the praetiec 
^Ws out of jiuJge-made law, legislate^ may be 
asked'to evaluate the praetiea" in view of growing 
eoncem with the treatment of rape vietims, on the 
one,handi and the elimination or modifieation of 
eorroboration "requirements on the other. 

In those states where sueh an examination is pos- 
sible, the order is made at Che diseretion of th^ trini 
judge. No eonvietion has been reversed for failure 
40 order sueh examinations, butjt <>hould be noted 
* that wher^the judg^ orders the cxdpiination. the 
issue will not arise on appeal since neither the state 
nor the eomplalning witness eould appeal the order 
if granted. A survey of states made as part of this 
study suggests that, the while the examination is re- 
quested with some frequency, it is generally denied. 

What the defendant needs to show in order to 
justify sueh .an order varies greatly with the particu- 
lar eireumstanees of eaeh ease. Generally, courts 
require ^ome reason for the examination; for ex- 
ample, the complaining witness had fabricated 
numerous sexual incidents in the past. The legal 
standard varies from a ''eompellin^ need'' to a 
"sjibstantial showing of need an^lju^ to 
,,''s6Tnc/showrng of need.'' Tha grejtt breadth of trial 
court dFsctiction tends to makejach of thes^ formu- 
lations virtually the same in pmetice, 

^ In arguing for these examinations, eourts have 
emphasized the defendant's right to confront the 
witness aa<i the trial court's need for information., 
Defendantsritave stressed that the fxaflnination ean 
avoid manifest possibilities for injustice raised when 
the trial judge'does ^ot take advantage of the knowl- 
edge *and expertise that psychiatry and^psyeholqgy 
can offer. For these reasons. JCalifornia considers 
that the examination may constitute a minimum- 
protection for a defendant charged with^cx ofTense, - 
particularly if fhc charge involves child molestation. 

Victims and proseeutors have strongly objected 
to these examinations. Foi' the victim, the examina- 
tion, as Well as the motion to order the examination. 
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may .constitute a personal' affront as subMantiaf^s 
^the assuuft^jisclf. The examination reprcscnt*r still 
another* inclination that the erimiaal justice system 
docs not believe her andjhat she is somehow suspeef 
Jftly because of her sex and^hc trime that was 
committedtipon her She may witdraw her'^omplalint 
ratlvcr than be subjcpted/nrffTIs^ gross insult. The 
District of Colunjbia Court, in forbidding sucht^x- 
aminations, -gave these reasons as rationales and 
additionally pointed out that^ the availability of 
V^uch ah^order* opened the door to victim hartass-, 
. mentJt^Jhc defense. The' overall effect^ the tourt 
.believed', was to deter complaints.^^ 

Even these arguments presume that such an ex- 
amination might have some validity. Th^ Oregon 
-Court, for example, rejected a request by a defendant 
on the basis' that: ''[ijt Iws, not been demonstrated 
that the art of psj^chiatry has yet developed into a 
science so exact as to warrant sueh a basic intrusion 
into the jiiry process." Doubts surrounding the 
relid&jrity of psychiatne testimony create the possi- 
bility of a battle of experts with psychiatrist pitted 
against psychiarist. This, in turn^ <^ld be expensive 
for the crimipal justice systcm^^B^,^ it suggests 
that sexual assault eases will beg^lwspccial class 
of criminal ea^cs decided, not byjhc jury^ but by an 
abdication to doctors. 

f. Polygraphs. Those who favor psychiatric ex- 
aipinations of rape victims also tend to favor the 
use of the polygraph (lie detector) as screening 
devices for false rape complaints. Some' even urge 
that such tests be mandatory and admissible at the 
defendant's trial. Given the eurrent status of poly- 
graphs as inadmissible without a stipulation by both 
parties to the criminal trial, as well as the_ general 
mistrust of tho machine's reliability, it is unlikely 
that there will be serious consideration of this 
requirjcment. 

P<5lice, and" sometimes, prosecutor s» do find the 
polygraph a satisfactory and ^ven effective means 
to screen .untruthful or uncooperative complainants 
as weir as encourage guilt^ pleas by defendants. The 
victim who agrees to submit to theUest is perceived 
as more tnithful and cooperative than the victim 
who refuses to submit. A t^t which suggests truth- 
iuIafiss..on-thc part pflhc'victim ean be a bargaining* 
lever against the defendant in plc^ negotiations^ 

Despite the potential us^ulncss of the test, mafiy 
regard the polygraph as one, more device for victim 
harrassment b^ both the defendsmt and the criminal 
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justice system. Once agatD> the test tsay represent 
the system^s' suspicion of the complainant because 
shcTis a woman and subjec^to this particular type of 
ojffense. Her refusal to take the test maj^ reflect her 
contempt for this attitude more than her unwilling- 
ness to prosecute or lack of ciedibitity. 

3*4 Conclusion 

Corroboration requirements^ cautionary instruc- 
tions^ ps^ychiatric examinations of victims, and poly- 
graph tests alT have served to erect social barriers 
for rape prosecution. While based on assumptions 
regarding the protection of innocent defendants,, they 
' have carved out a spt^ial exception to the norms of 



criminah justice and have essentially assumed false- 
hood ^mong Victims. It is the victim whose word 
is ^immediately subject to scrutiny and skepticism. 
Such a philosophy can cfnly discourage victims from 
reporting. Th^ riskvof false conviction is argudbly no 
greater than tn ^y other felony. Furthermore, the ^ 
attitudes^ which have)ielped erect these barriers liave 
so. permeated the criminal justice system that even 
without Statutory or common law safeguards, pTose- 
cuion of rape, cases too^oft^ remains a limited and 
tentative effort. It is hop^d that the present legislative 
drive to remove thes? barriers may not only make ^ 
the proof of rape analagous to the proof ,fl!ir other 
felonies^ but it^ay change attitudes to facilitate the 
successful prosecution of the crime. 
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CHAPTER 4. SPEGAL ISSUES 



Much"of the impetus for legal c^^gnlge with regard ; 
to rape has emerged' from the reports of victims. - 
For many victims/ involvement with the criminal 
justice system has been abnost as bad ^ the sexual 
.assault itseli Rape is a traumatic event in the vic- 
tim's life» and the demands of the criminal justice 
System often accentuate and magnify the disruption. 
The criminal justice system^ with its concerns for 
bureaucratic effidencyr public scrutiny^ and the ad- 
versary process^ has traditionally paid little attention 
to the needs of victims-. 



\ More recently^ victims of rape have received 
significant publidty/and their needs have begun Jo 
be addressed or at least discussed 'by the criminal 
jiistice ^system. First, there is a growing coacem 
for the integrity and-needs of the victim. Second^ only 
if the vtcdm is treated humanely can tfje crimiiial 

. justice ,syst^' expect the victim to report the crime ^ 
and become involved wih the rapist^s prosecuttoi^. 

Pos^ble I^^siattv^lnltiatives Mth regard to rape 
victUii&''ie^^ent a wide jrange of protections and * 
services. These include everything from provisjons 
to assure the victim's privacy to the establishment 
of educational programs for potential victims on how 
to avpid rape. Legislatures have considered the pay- 
ment of victim compensation to rape victims, the 
^ provisiofi of counseling services^ and special training 
for police officers to improve their 'sensitivity to 
victim^ need^. \yhile legislatures have indirecd^ 
attem{>te(l to assist rape victims by enacting sub- 
stantiveT changes in the rape law, there remain 
extensive opportunities to more directly assist vic- 
tims throng legislative action. ' 

4*1, Prtvocy 

■ -^^ruWicrexposure-oE theintimate details of hcr-rape^ 
IS oft^n an embarrassing or humiliating e^fp^ence 
for the T^ictim. However, the extent ofjhe privacy 
problem H difficult .to assess because local .practice 
varies significantly. In some jurisdictions^ for ex^ 
ample» proba1)le cause or prdiminary hearings are 
hdd in small^ quiet courtrooms. The entire calendar 
of cases for a particular morning win be of a similar 



$0nsitive nature. In ott^r places, especially in urban 
courts* these hearings occur in ^crowded and noisy 
courtrooms overflowing with victims* defendants* and 
wimesses associated with a wide range of. criminal 
conduct. The victim*s experience in testnyi^g in ^ese 
two environments will differ significantly.^ , 

1 Some prosecutors have *choice;n how (^ley^I 
-proceed with a rape case that allows some^nsid' 
eration of victim needs. In some jurisdictiolns; for 
— example* probable cause hearings^can be avoided 
altogether by having the case heard ^fore a grand 
jury or filed directly into the trial court. Tbese latter 
options allow the case to be pursued into the f^ny 
Jrfal court witl^out the victim exposure, to what is 
often brutal cross-examination .at the probable, cause 
hearing. Unfortunately, neither the grand j^ry or 
direct filing option is available in all jurisdictions. 



In addition, the privacy problems of a Jurisdiction 
may depend upon voluntary mechanisms empjoyed 
by the ^ocal media. Many newspapers and radio 
and television stations refrain voluntarily from pub- 
lishing infonnation about the victims of sexual 
^ assdult, ev&ti tiiough by law die information, may be 
a matter of publlfi record. 

The volume of legislative activity^conceming vic- 
tim privacy 'suggests that local practice has not 
, sufficed to provide victims with the privacy they 
" (^sire when pursuing sexual assault cas^ Legi^a-* 
' tiires have attempted to make pretrial hearings, and 
trials* private and have attemptet^ to limit me^lia 
coverage of rape cases. The problem with such 
legtslattve attempts is^that the victim's right of 
privacy often Conflicts witii the public's right to in- 
formation and die defendant's right to a public triaL 
Balancing these fundamental interests is a legislative, 
~ tasIc"of utmbsTaelicacy.^" ^"^ ^ ':■ , ' 

The right a pukUc-^Udt the right to privacy^ 
and freedom of the press. The Sixth Airiendment to 
the United States Constitution* as well^s the con- 
stitutions of the various states* guaranteed to the 
defendant the right to a. public trial. Interpreting tiie , 
scope '^nd limits of diis right is difficult enough in 
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view of the multiplicity of conflciting interests in this 
area» but this difficulty is compounded in the context 
of a cape trial. Four typical cases based on actual 
circumstances may serve to illustrate the range, of 
problems which arise: 

. • The defendant desires a public trial, in^ding 
the preswce of family and friends, but the rape 
victim wants the courtroom cleared since she, 

• feels emotionally unable to testify in front of 
spectators. 

* The 17'year old victim has a number of sup- 
porters in the courtroom, many of whom are 
friends her age. The judge excludes these young 
women because it is against public motility for 
them to be exposed to the testimony in a rape 
case. ^ ' ■ 

• The rape victini has friends, family, and sup- 
porters from a rape crisis group in the court- 
room. The defendant wants the courtroom 
cleared because he believes the presL . .cc of these 
people will influence the victim's testimony. His 
counsel believes ,that the impact of his cross- 

, examination dn the .victim ^11 \t enhanced if 
the victim's supporters are excluded from the 
.aTOUrtroom. v 



• Both the ^fendant and the' victim waftt the 
courtroonf^^4^d because they do not want 
public exposure' o^ v^eir intimate lives — the 
defendam because h^ finds it highly embar* 
rassing to be on trial for rape and the victim 
because she may be forced to revSSl details of 
her past sexual jconduct. Members of a rap^ ^ 
CEisis group want to attend to monitor tlife V 
, justice system's conduct of the trial, and^a 
reporter wants to atfend^to write an article 
for his paper. . 

From these four cases it is apparent that the 
defendant, the victim, the public, and the press all 
have an interest in whether or not .a rape trial is 
open to the public. The particular interest of these . 
various parties may vary, however, from case to 
case and may not be apparent simply by virtue of 
the party's role the case. Only the press» in its 
persistent search for public information, has a fixed 
interest in the public trial. Because of the complexity 
of these inter^ts^'the <juestion as to whose rights 
prevail in the "presence of conflia requires substan- 
tial inquiry. 




Courts have recognized these various interests and 
have attempted to^ balance them, but they have uni- 
formly started from the position that a trial must be 
public unless there is sufficient reason to limit pvbllc 
access. The underpinning, of the right to public 
trial are substantial: the defendant's right to a fair 
trial, the public interest in curbing the power of the 
courts, and the freedom of the press;^ The United 
State^ Supreme. Court has pointed out that the right 
to a public trial emanates from a distrust of secret 
trials; such trials hi&tori£:ally were used to suppress 
political and religious dissent. The public scrutiny 
of trials w£ls seen' as a means of controlling t^e 
potential abu^s of judicial power. By Watching their 
judicial system in ^ction, the public would acquire 
confidence in their governmental processes and the 
cratic system would presumably be stabilized. 
This strong tradition is what courts and legislatures 
must struggle with to modify the public nature o£ 
the criminal trial. 



Despite this tradition, courts^have generally per* 
mitted three limitations on the right to public trial. 
First, spectators can 'be excluded if their presence 
interferes with tiie orderly conduct of the trial. If 
there h inadequate space available in the courtroom 
for all who nlay want to attend, the right to a public 
trial does not require^that the trial be moved to a « 
space large enough to accommodate all. Furthermore, 
if the conduct of the spectators i^ disruptive of the 
judicial process, they can be rdnoved ^om the 
courtroom. Since the orderly conduct of the trial is 
necessary to preserve the defendant's right to a fair 
trial, the exclusion of Spectators for this - reason 
simply balances his right to a fair and orderly trial 
against his right to a fair and public trial. 

V SecPnd, courts permit the exclusion of spectators 
when It is necessary to protect the public morality. 
When a case jnvolves a sex offense, 4^or example, 
young spectators , can be, excluded if the:eviden<^ is- 
likely to involve the reciul pf^scandalouj or inde- 
cent matters which would havl'a^|pioralizihg effect 
tipon their immature mind^.' No niatt^r how. this type 

. of language *would be interpreted by the^^^urts^ it 
is clear that what is at issue is not the public nature 
of tfie trials but merely the exclusion of a particular^ 
segment of the public. ' i ' ;^ 

Thrrd,\judge can generally^xclude the public to 
avoid a miscarriage of justice. Such exclusion can 
occur vihmjL witness is emotionally unable to testify 
before £ectators, espeeiallynf the witness is so^oung 
that she may be embarrassed if she testifies before 
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tbose not concerned with the trial* Some states have * 
taken the further position that, in^ex offense' cases, 
the judg^ can exclude all members of the public, 
including 'the press/ who have no special connection ^ 
with the trial Other states hl^e permitted the^prcss 
to remain, while excluding the fest of the public on 
the theory that Ihe presence of the press satisfies ■ 
the need fox the trial's public exposure. 

Constitution^ly^ the defendant's . right to public 
trial is likely to 'be found superior to the victim's 
right of privacy. It is Jikely that due process rights 
are superior to privacy rights; the possibility of the 
defendant's incarceration is probably more serious 
than the possibility, for example, of the victim's* 
embarrassment or emotional breakdown. This issue, 
however^ has neyer been specifically addressed by 
the courts^To protect a victim/witness likely to 
suffer serious ham, the state can dismiss the charges 
against the defendant; the defendant, however* can- 
not choose to have his charges dismissed.. 

The interest of the public in avoiding a miscar-- 
riage of justice might .be found superior to the, 
defendant's right 4o a pubhc trial where; a particu- 
larly distraught witness isiii|able to testify in public. 
An appropriate case' might be that in which the 
victim is a minor The interests of the defendant, the 
public, and the press might be satisfied^ by such 
devices as closed-circuit television, which ' could 
monitor the proce^ings without interfering with 
the witnesses' concern that the hearing might become 
a public show. Cafe should be taken that the exclu- 
sion of'the public ^ould be temporary and would 
sqot affect the fairness of'the defendant's trial 

Am alternative solution to this Constitutional 
confiiqt might be the provision that* the victim's 
^estimwy be talcen- t^y means of a deposition. A 
depositiWh 'allows a' witness^ testify outside of 
court' ayd^be subject to cross-examination by the 
defenoant:;^ This satisfies the defendant's Sixth 
Amendment right to confront witnesses against him 
while allowing the trial to proceed without the 
presence of the mtnesse$. Federal law provides th^t 
the testimony of the witness m^y.fe admitted by 
way of deposition if the witness is u;iavatUble due 
to "sickness or infirmity.'* The deposi(joi} is also 
acceptable, if'^ the wit^^es refuse tt> ^testify ^t a' 
hearing di: ttial. Presumably, then^ if the victim Ui a 
rape case federal court refuses to testify after 
being deposed, .her tesl^mony can be presented 
through the deposition. 



There are several problems with the use of a 
deposition as a substitute for live testimony. 'As a 
practical matter, the procedure may be usable only 
for the probable cause hearing in a rape .case. A 
prosecuting attorney^is unlikely to proceed to trial 
if the victim is not personally-present; it is unlikely 
that a jury will convict if they are unable to see th* , 
victim and evaluate""hencredibility. While video- 
taped depositions might alleviate this problem^ its 
pr^ictical use has not been sufficiently tested. Another 
difficulty applicable to videotapes as well as ajdi* 
Uipnal depositions is that the defendant may allege 
that the deposition was J inadequate and, therefore, 
^oes, not accurately an^ fully capture the victim*s 
testimony. Arguably, the information available at ^ 
the time of the deposition was inadequate and fur- 
ther confrontation of the victim would be necessary ^ 
. to fulfill the defendant*s Sixth Amendment rights. 
Thus the defendant may succeed in having the victim 
called to*testify for the preliminary hearing or the 
-tml^~evfen^f a deposition had been takep. This 
^ would be significant advantage to the attorney 
and. potentially ruinous to the state's case; there 
^ would be Another record, from which to cross-' 
examine the victim and the victim would be forced , 
to recall once again the details of her sexual assault* 

-Sometimes a victim might se^ek a public pro- 
» ceeding, ^perliaps because she expects and would ^ 
^tcome support from friends. Ih this event, the 
defendant may want the public excluded. It is welt 
settled that the defendant can wajve^ his right to a 
public uial, but these waivers have never been legally 
tested ih the face of opposition from witnesses, the 
public or the press. Some courts evidently do forbid 
these waivers because of the interest of the public in 
being preseht.- 

fn yet another scenario, the victim and tjie de- 
* fendant both want a private judicial proceeding, 
while tf)e press insists upon its right to exercise First 
Amendment^ freedoms. In Nebraska Press Assctcia^ 
lion V. Stuart^ the Supreme Court recently decided 
that restraints on the press to prphibtt publication 
of information about a. criminal case are- almost ^ 
always unconstitutional, Jfhe court did not decide 
whether judicial proceedings could be closed to the 
press wifh'the consent of^ the defendant. Since -the 
,^ourt underscored thfe importance of public scrutiny 
of the judicial process, however^, it is doubtful that 
, exclusions of the p^tess from trials "^11 be upheld. 

An interesting rationale for upholding th^ privacy 
rape trials can be devised by analogizing the rape 



trial to the juvenile court proceeding/ The United 
States Supreme Court has held that^ consistent ^th 
due process, a state can keep confidential police and 
court records related to juveniles.^ There has been; 
virtually unaxiimoits judicial support for protecting 
the chil4 brought under the jurisdiction of the 
juvenile coyrt from publicity^ even where the juvenile 
wanted a public hearing. The state*s interest in the 
protection of the young person &rom the stigma of 
youthful misconduct is regarded as more important 
than informing-^the community how its courts are * 
, operating. Whether this' state interest in protecting 
■ minors rjs still intact in. li^t of the Nebraska Pre& 
Association ruling is qu^onable. The state interest 
has also been challenged by the Supreme Court in 
Davir Y. Alaska * where-tlie cbnfickntiality of juvenDe 
records was^ chafacter^^d as ^jnher minor interest 
w&f£^^ ^g^nst^ a defendan^^due process right to 
coiifror^t a witness. 

Iftlie ability of the state to ^otect ju^4nile pro- 
ceedings from public exposure remains intact; an 
argument can be* made that a sinriilar ability should 
Sxist t6_profect the victim/witness in a rape trial, 
since she, like the juvenile, is apt to suffer substantial 
stigma frgjn p"ubli<f ex^sure of her rape-; This argu- . 
ment is particularly strong ^hen tlje victim/witness 
is a juvenile.^ " 

Conclusion. Statutes which require or allow the 
judge to clear the courtroom in proceed!^ involving 
a charge of sexual dssault will undoubtedly be subject 
td-^stitutionalr challenge. To avoid such^ challenge, # 
California has^ passed a statute which instructs the/ 
judge ta clear the courtroom at' preliminary hearings 
in any case at the defendant's request.* Under this 
law, the rape defendant ^has ah absolute itght to a 
priv^e prehniinary hearing which prevails over ahy 
contrary interests of the, victim, the public, or the , 
press. A significant rcc^t use 6t the statute, untile 
amend^^ w^s to preclude attendance of rape crisis 
advocates wh~b sought to monitor the criminal justice 
system and lend support to the' victim. However^ a 
prosecuting witness may now have a person of her/ 
his choice present while^testifying at the preliminary , 
heaiiog. 

The public interest in' access to criminal trials is 
particularly .important with, regard to rape cases. 
The changes that are occurring in rape legislation 
' haye evdved from th& exposure of the treatment 
of rape victims by the crfminal justice system. The 
monitoring of rape trials and courtroom support of 
victims will undoubte<^ly be continued and encour- 



aged by rape crisis groups^ It is paradoxical that 
the movement which seeks to ease jhe^ trauma of 
trial fof the victihi is itself interested' in maintaining 
the public nature of the trial*^ 

. The policy of encouraging public scrutiny may 
mean that the courtroom could not be cleared even 
where both the defendant and the victim agree that 
this is their preference. There is no reason, however, 
why the legislature could not begin to define the 
limits of public exposure in a way consistent with 
the defendant's rig^t to trial and the victim*s possible 
^need for privacy. ^ 

privacy of the victimfs name and address. Limitmg 
public access to the names and addresses of rape 
victims has been a topic of significant legislative 
^attention. The debate has recently been dominated^ 
hy^ a Supreme Court decision which (overturned a 
Georgia statute prohibiting Jhe publication of rape 
victims* names.^ The courf held that ther press can 
freely publish information disclosed in public^judi*- 
cial proceedings. If the victim*s name and address 
are contained within the court record, then the press 
^ cannot be prohibited from publishingjhem. The press 
is seen ^as the guarantor of the fairness of trials 
through. its^scrutiny of the administration ofjustice,^ 

, The Supreme Court suggested, iiowever, that if 
privacy iitterests must be served, states might devise 
a system to keep certain information out of the 
public record. Prosecutors, for example, could sub^ 
stitute a fictional name, "Jane Doe," for the victim's 
name in criminal complaints, as could police in their 
^ records. This^^fictitious name, without an address, 
■would appear In all public documents. The true, 
name and address of the victim could be made avail- 
able to ^e defense upo^ a showing of th^r need 
for the, information.. The legislature might further 
authorize the court, in appropriate circums^nces, 
to instruct -the defense attorney to withhold this 
information from the defendant himself. 
< 

Legislation authorizing judges gto withhold the 
addfbss of a rape victim from the defendant upon a 
{notion by the District Attorney was recently defeated 
in California. Even though the bill directed the.coprt 
to admit the^ address into evidence up<m a showing 
that the value of the address to the defend^ant out- 
weighed the potential danger tathe victim, opponents 
of the bill believed that the address was essential to 
the right of confrontation. Proponents argued that 
the defendant's constitutional rights were protected 
,by the provision which enables the defeiise to show 
some need for the address. 



If the information were not public^ but were 
somewhere published m the newspapers^ it is un- 
clear, if the victim cbgld sue. The Supreme Court 
in the Cox case^ prohibited a suit because the infor- ^ 
mation was public and never addressed the issue if 
the iofonnation wer? not in the public record. Here 
the victim^s right of privacy would be pitted against^ 
the^freedom of the' press; the result may depend oiw 
whether the case had been filed or on the public 
nature of the crime. A legislature might attempt to 
address this issu^ by prohibiting the printing of such 
information or'by allowing statutory damages to the 
victiip irrespective, of actual injury. Fear of such 
liatnlity could deter newspapers froip the printing of 
such information; of course^ it is this very, chilling 
efiect on speech that would force the constitution^ 
challenge. 

The legislature could erec^ different degrees of 
privacy for the victim and defendant in a rape ca^. 
Arguably^ the^tim is subject to more public stigma- 
tization thao uie defendant^ arid thus coutd be 
horded greater protection by controlling access to 
information ^r i>y allowing civil remedies. Once 
again^ however, any attempt to control information 
will be subject to the closest constitutional scrutiny. 

4.2 Victim Advocatet 

While the criminal justice system and the victim 
of sexual assault may share the common goal of 
the prosecution of rapists^ they often have separate - 
interests*^ ^ncerns. The criminal justice system 
is a beteagured bureaucracy that must be concerned 
with screening cases based on their strength; with 
limited resources and a quasi-judicial role, the crimi- 
nal justice system cannqT^ursue-every- case. The" 
prosecutor,' for example^ does not simply repiiesent 
the interests of the victim. The prosecutor must life 
concerned with the avail4>Ie eVidence in a casej the 
possibility of winning at trials and justice^ in the 
larger ^ense> which reflects a consideration of the 
victim^ the defendant, and the- publio generally. The 
victim, -on the^ other hand^ may seek vigorous 
prosecution regardless of the limited criminal justice 
resources and a low probability of success. In addi- 
tion, she may need emotional support and encourage- 
"nient i^clt the prose^cuto^r 1^^ trained nor 

experienced to provide. She may haye rights to be^ 
prmected which the prosecutor compromises in Itis 
consideration -of his larger, role. In order to assure 
the victim that her interests are being protected, 
three victim advocate devices have been considered: 
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(1) the private prosecutor, (2) the private attorney 
' assigned to the victim, and (3) the non*attomey 
advocate, 

FfiVcif proseciiiors. To the extent that prosecutors 
have been insensitive to the complexity of rape or 
have inadequate resources to prioritize rapes within . 
their ofiSccs^ private prosecuto;s Jiave be^n con- 
sidered to assume the role of the public prosecutorV 
^Private prosecution of crinhes has been common , 
throughout much of the coimtry» although itis piajor 
.use is at the request of and'uhder the supervision 
of -the district attorney. Under this system^ private 
counsel is paid by the state to ^^as$ist" in the prose* 
cution» either because the district attorney is too 
busy or t^cause there is a. conflict of interest. Since 
rape cases are difficult to win and rape victilms re- 
quire time and energy to prepare for trial, pros^ecu- 
^^Srs may be willi4% to bring in private counsel to 
bolster limited resources and prosecute cases which 
they believe deserve prosecution, ^ome states even 
have statutes which permit^ P^rtiph including the 
victims of crime» to ^hire assistant prosecutors at 
their own expense.to aid in prosecution of the crime. 

Private prosticution is also possible in some states ' 
when the district attorney rehises^to lile charges or 
act upon charges flled» or proceeds with incompe* 
t^ncy. In these situations* the victim must convince . 
a jud^ that the district attorney has abused discre- 
tion in the handling of the case. The court can -then 
appoint private counsel to prosecute the particular ^ 
case. In some jurisdictions, this procedure em^ates 
from constitutional authority. In other states, courts 
have held that this power resided in their inherent 
powfr to administer justice. 

While' district attorneys may welcome assistance 
in the prosecution of difficult and demanding rape 
cases, it is unlikely thai they would welcome systems ^ 
that render them' vulnerable to charges, of incom* 
petency on a case^-case basis. Prosecutors have 
traditionally exefcised signiflcant discretion; usurp- 
tion of this power would not only be threatening to 
the prosecutor, but it might also' serve to undermine 
the organization of critninal justice. From the district 
attome/s perspective^ cases which are prosecuted;. 
Jn the face ol district attorney opposition are cases 
which should not be prosecuted. It is unlikely that 
the judiciary will '^waht legularly to supplant-the — , 
discretionary dedsidh-mal^ing of the prosecutor wljh . 
their judgment that a^case should be prosecuted* 
Any judicial standard for appointing private counsel 
to exercise the duties of the prosecutor would be very 
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strict. TTic court would; probably liave to flnS a 
manifest abuse of .justice; a finding unlikely in the 
- prosecutor's refusal lo fite any particular rape case* 

The victim's interest jn private prosecution stems 
from her interest iif vindication and her sense that 
the traditional means o^prosccution will not* perhaps 
cannot, give her the attention that she desires. If 
only a small percentagje pf all rape reports lead to 
charges filed by the^pniisecutor, how can, the victim 
have faith that her case will be vigorously pursued? 
She probably will not unc^rstand the. basis of prose- 
cutor decision -making, even assuming its legitimacy, 
'since Jt is often nof explained to her To the extent 
that the prosecutor made a correct choice in not 
filing her case, then private prosecution Avould only 
serve her ends rather ^han the ends of '"justice*": 
the defendant might be accused and arrested Without 
any possibility of conviction. On the other hand, to 
the extent that the prosecutor failed to file the case 
because inadequate resources were available or be- 
cause of a bias against if(c filing of rape cases, private 
prosecution might provide an outlet for aggrieved 
victims. The frustration felt by many victims is com- 
pounded by the reality that few de|)^dants can be 
sued for damages in a civil action. 

Defense objections have arisen to the use of pri- 
vate prosecutors when private counsel uses informa- 
tion obtained In the crirtiinal process to* commence 
a civil suit. Such an eventuality could be cpntrolled 
tjirough statutes. It sho61d be noted ^that although 
the distriet attorney is usually immune from charges 
of malicious prosecution^the private attorney would 
be hesitant to prosecute unless thb protection were 
clearly extended to him. If such a progpm is to be 
encouraged, the private prosecuti^r should have 
access to all information and be protectecJ by thev 
lapr; in essence 1^ should be placed in a position) 
identical lo the prosecutor! 

Another major problem ivith private prosecution 
is its ^ost. Who should pay the, private attorney, 
and at What rate, ar^e questions that woulcJ have to . 
be explored. In g^nerak private-prosecution could 
only be viewed as an occasional remedy for rape, 
victiins. It would probably occur in jurisdictions 
where the pVosecUtor's office is small, perhaps in* 
expefiencedv and surely overworked. Where thehir-* 
ing of outside counsel would suggest a condemnation 
of the prosecutor and represent a usurption of his 
discretionary poyirers, it is unlikely to be a popular 
method', ' - 



Frivme representatiofu Legislative attempts have 
been made to provide rape victims with private 
counsel in addition to the prosecuting attorney. In 
.Ohio, for example, private representation of victims 
is permitted in hearings to determine the admissi- 
bility of the victim's 'prior sexual history. Indigent 
victiins can have counsel appointed for them. Such 
provisions are novel, since the victffns oficrime are 
seldom represented Ijy private counsel unless they 
are invoking their Fifth Amendment privilege against 
self-incrimination. 

The victim may believe that her in^^erests, par- 
ticularly with regard to privacy, may not be fully 
protected by the proseeutor. She may want private 
representation to argue against the revelation of the 
court of her name and address^ to prevent her from 
testifying , at all ^n the grounds that it could en- 
danger her emotionally, or to prevent questioning 
by either the state or the defense regarding her prior 
sexual history. If she and the prosecuting attorney 
do not agree on these issues^ she may need private 
counsel, 

A reeent California case suggests the importance 
of such representation. In this case there were two 
trials^the first trial, resulted in a "hung" jury, while 
the second resulted ifc^tonvietion. At tlie first trial, 
the defense was p6rm\tn|a to inquire into the victim's 
sexual historynn detm; in addition, a cautionary 
instruction was read to the jur)^t the second trial, 
*the vfctim was represented by an Amerii^an CivH 



Liberties Union attorney. Upon the advice of counsels 
she refuScd^ answer jguestions about her prior 
sexual eonduet;..M.^dition, the ^ourt refused to 
give the majidatory/cautionary instruction. On ap- > 
peal* the State Supreme Court overturned the cnstonT 
of giving the cautiohary instruction. Although the 
result of thf trial could not be directly attributed 
to the activities of the additional attorney^ % is clear 
that the victim'sHnterests were more forcefully 
represented^by private counsel than they could have^ 
been by a prosecutor whose role and perspective in 

the ease would be very different, 

■■ " ' 

^ Since the criminal justice. sy stein does not antici* 
pate private representation of witnesses* there are 
few guidelines as to what attorneys can and cannot 

"do. Much of the effectiveness- of private7t:ounse^ 
depends upon the cooperation of the . prosecuting ^ 
attorney and court. Such cooperation* however, may 
difficult to achieve if the prosecutor reg&rds prt* 

' vate 'counsel as ait interloper and the court believes 
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counsers prcscjicc unnecessarily complicates the 
proceeding. 

The problems of the private counsel arise in two 
areas: (1) access jo information, and (2) standing 
in the court process. Without informal cooperation 
or ^ legislative* mandate, ^he private attorney may 

/have difficulty obtaining information fro^jj|0e police/ 
or the, prosecuting attorney. Information in the state's 
records with regard to the victim would, appear to 
be critical for appropriate representation -of the vic- 
tim.^ Arguably^ the entire contents of the police and 
prosecutor file would be relevant if the attorney 
were to argue the necessity for his client'^ testimony 

^about specific matters. In a civil su\. the attorney 
could arguably subpoena many of th^e records, 
but it is unclear how this mechanism could be used 
in a pending criminal case. Legislation authorizing 
the presence of such counsel would have^o consider 
th^ pmblems of access tojnformation. 

Withxegard to attorney standing, there are several 
issues that require analysis. To what proceedings 
is the presence of pTiVate counsel appropriate? If 
parts of the trial were closed to .the public, there is 
question whether private counsel could attend if his 
client were nqynvolved. If ne^otiatiotis with regard'' 
to evidence, ^plea bargaining, and jury Jnstrtictions 
occurred Tn chambers, is it appropriate iop private 
cou^ef to attend? If the <rial were public and the 
private attorney were present, ^at is the role of \ 
the private attorney? The law provides no^idelines 
with- regard to where the counsel could sit or if he 
could make objections and raise motions. In essence, 
the criminal trial is aiawsuit between the people of 
the jurisdiction and ihc defendant; since the victim 
is not sr party^ the role of the private counsel Is, 
unclear. 

_ldeally^ the use of private counsel would improve 
victim representa^tion by the" prose^cuto^. However,, 
the presence of the^prtvatc counsel may^^^lso th^^ten 
the' relationship between the prosecutor and hi^hief 
witness. To the extent that the presence of the private 
counsel represents a faiWc of this relationship, then . 
obviously this is a mooApoinV The. r^ired pres-^ ^ 
ence of cour^el for the victim ^aji create an CT^ra^ ' 
adYejsariat relationship .between the victim and the 
prosecutor in the Xriminal trial The dilemma nlly . 
be a significant one even if th«^arly cxperien^ce of 
such threerparty crimtnai suits were insufficieht^ to 
draw any conclusions. ^ ' * ' " . 

Tht non-attorney advocate. A number of criminal 1^ 



justice agenciek across the pountry have formulated 
.victim assistanp^^H^grams with^-noQ-attorney advO- , 
cates to assist rape victims in the criminal process. 
Xdditionally, hundreds of rape crisis centers outside 
the criminal justice system fUtfilF similar functions 
^^fVP^gli both paid and%vblunteer advocates. The* 
role of such, advocates js^non-legal, gen^lly they^ 
provide emotional sujiport, information, and coun-^ 
seling so th9t the victim can 1)etfer understand and 
cope with her sexpaj assault and the criminal justice 
system. These pn)grams raise several, significant 
problenis that a legislature might seek to address. 

Firsts "just as ,the private counsel has difficulty' 
obtaining" infonnatton rgleVanf to his client^ so "do 
rape advocates. While the advocates located within 
police departments or prosecutor offices presumably 
have access to case files, advocates outside'the sys- - 
tem have no clearly defined role-vis-k-vis the crimr 
nal justice- system. They may 'not have access to 
information that' would be lielpful in assisting the 
vicCun. While the exchange otlhl^ormation is often 
done informally^ there are jio guidelines for dissemi- 
nation of sensitive but relevant ijifoftflation for the 
victim advocate. 

A second and related problem involves th^ role 
of thtf victiin advocate. Often the adocate is.' privy 
to information^ about the victim by virtue of the 
counseling relationship. Recently^ there have been 
attempts by^defense counsel to subpoena 'these advo- 
cates or toVequest copies of their reports. To, the 
extent that the advocates work in police departments 
or prosecutor offices as adjuncts to official processes^ 
tt^s information may be available to the defendant 
tn much the same way that investigator notes mi^ht 
be discoverable. On the other hand^ X6 the extent 
t^tat these -advocates work as counselors, there is 
an interest in k^epir^ this information confidential 
The law protects the communication between attor- 
neys an* clients," clergyman and confessioners, and 
rdoctors and patients^ ^ere^ advocates are psycho- 
therapists, the communication with patients may^be^ 
protected^ but tW is obviously- not the norm^ case. 
The interest in pj^serving* confidentiality is to facili-'^ 
tate trust and communication; tf the victim has to 
be tofd that what she, says may later be brought out 
a\ a friaU she will be hesitant to engage in the type 
'Of frankness that the counseling requires. Further* 
jno^^ any variaflces between what she tells the coun- 
sebr and whatshe tells the police'or testifies on the 
wifness stand can be exploited by ib& defensej^oun- 
St\. A legislature coulB^esolve the~issue by care- 



fully defining the advocate/victim relationship and 
granting a confidential status to this communication. 

Legislatures have also addressed, the non-legal 
probleqis of training and^fimding of advocacy serv- 
ices. To the extent that these programs have defnon- 
strated yafue to both the victims and the criminal 
justice system, they could be encouraged by the 
legislature. Training standards could be devised and 
advocate programs funded. State funding could act 
to legitimize their role and provide criminal justice 
agencies With professional referral services. 

tjgislative efforts in several sUtes, including 
Massachusetts and Mtnnesota, have sought to pro- 
vide services for victims through traditional crimi- 
nal justice means.^ In these 'states, criminal justice 
perk»ntiet are'trained in limited forms' of crisis inter- 
vention so that they can be more sensitive^ to' victim 
needs. If prosecutors and police were betted equipped 
to understand and assist rape victims, the need for 
private pK>secution and private advocacy might 
lessen. floWever, ihe role of the non-attomeV^advo- 
cate^as a counselor is not^likely to be^replaced 
entirely by either traditionaPpSlice or prosecutor 
personnel. 

4.3 Comprehensive Victim Service ^ 
Programs ' 

T% tlie extent that special services are available 
to victims, they have lar^ly been provided by local 
groups who have recruited volUnfeers, raised funds 
and administered limited programs. These programs 
face obvious p/oblems of cost and interaction with 
^.the traditional bureaucracies of the police^ the prose- 
cutor, and public service agencies. A ^ew states, such 
as ^Minneso»ta, Massachusetts, .California, Alask^. 
and Ohio, have^ attempted to address (be problems 
of rape victims in a more comprehensive fashion. 
By legislative enactment, Jthese states have attempted 
to provide direct services to victims, public educa- 
tion^ and training for criminal justice professionals. 
There are potential, advantaged and disadvantages 
to private versus public control of victim service 
programs; nonetheless* it is an area that a state 
legislature might usefully explore apart from the 
traditional concerns of re-defining the crime of rape. 

The scope of possible legislative activity in the 
proviaon of \TcUifi"'servrcc5 is v^t antf'can be 
divided into several distinct components. First, the 
sta;e can attempt to upgrade the training of law 
enforcement personnel across the jurisdiction so that 
victiins will be treated with more senaitiv^v an^ 



rapes will- be investigated more -effectively. V^ous^"^ 
states have developed programs to educate police 
and prosecutors on the myths of rape, the trauma.of 
rape for victims, and the techniques of crisis inter- 
. vention. The underlying assumption of such training 
is that, these criminal justice personnel can provide 
support serviPe^to victims which will ensure vict*^ 
cooperatioff ano^Pourage. victim reports. 

Second, the state c^ engage in a comprehensive 
program of' public education.' Some states have 
publisfied brochures for women who have bc^n 
raped which instruct them' about the criminal jiisticeT 
system. This' helps to infomi^ and» thereby, assist 
them in the difficult process of reporting and prose- 
cuting a rape case. In addition, women can be.in- 
s^tructed about the nature of rape and what to do in 
situations where a rape is threatened. This has been 
done in the form of lectures, printed materials, and 
films. 

Third, the state can mandate the provision of 
various ser^ces for rape victims. These can include 
* police-sponlored phone "^hot-lines," counseling serv- 
. ices, lejgar representation, and victim compensation. 
It shoiici be noted, however, that there seems. W 
^ 'be aig»»i^ng concern that such services not be 
restrired to victims of rape. In;stead, they mi|ht 
become part of expanded services available io vic- 
tims/of all sex offenses, victims of violent crimes, 
or rictims in'general. 

Finally, some states have .'promulgated state- 
wide standards for victim services even though ^hcir 
provision may be locally initiated. Hospital protocols 
have been devised through legislative actions which 
would be standardized throughout the state. Some 
states have required that victim specialists be avail- 
able pn a 24-hour basis in hospitals ail^I^^Iice 
departments to attend to tbe" special !|l^s of vie- ^ 
tims. Other le'gtslatures have ^ considered whet^i^p'^ 
police, departments should have womenl available to 
work with victims who have b'^een squally assaulted. 
Here the thrust of f^slative action ia^ not to pm- 
vide -services directly, but to ensure that services 
which are provided meet minimum standards acrogs 
-the state. 

There are a number of problems associate^ with 
such statewide measures which must be considered 
by a legislature when enacting legislation in this 
area. These jnckide: (I) the legality of ^tsite-man- 
dated sex requirements for particular empfoyment 
positions, i^„ women ^lice officers; (2) the appli- 
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cability of statewide standards,/given the diverse 
needs of rural and urban municipalities; (3) the 
bureaucratizarion of services which may undercut 
the motivation and success of \ocz\ programs; arid 
(4) the imposition of a service responsibility on 
ag^nciest such as the police and prosecutor, who 
are not always well-equipped for such a role. These 
issues go well beyond the scope of this dfscus^on* 
but may be ^portant in the. legislative context of 
^such proposals. 

States have en^fcted programs in various ways and 
on different scales- Alaska, for example, has not 
legislated specific programs, but has^.^ssed resolu- 
tions which recommend courses of action. This shifts 
the co^t of programs to the ageif^cies to whom the 
resolution is directed. These resolutions have in- 
cluded recommendations that policewomen be as- 
signed so that they can n^pondto rape call?; that 
thorough medical examinations for both physical 
and emotional trauma be given to rape victims; that 
self-defense be tapght in the schools; and that the 
Alaska Police Standards Council, in conjunction 
with local wcHnen's organizations and local medical 
professionals* develop training courses for police in 
rape investigation. Ohio has passed legislati on requir- 
ing a physician be on-call at all times _to gather 
evidence of rape, and'that atl victims be informed - 
of services that are available ^to them. In addition. 
Ohio provides that a minor c^n be examined with^ 
out the consent of parents. Minnesota has created a 
comprehensive program for victims of sexual a^^sault 
which provides extensive' counseling and' referral 
services, training programs for.crimiital justice and 
health care professionals, informational workshops, 
and a data bank on^ the incidence of sexual assault. 

Depending on the nature and sc(5pe ofihe rape 
problem in a^particular jurisdiction, tttere is a wi4e 
variety of programs that a legislature might con-^^ 
sider. 'The immediate impact of such legislalion 
might be more significant than any technical l^g^l 
change in the law which defines and punishes rape. 
The provision of criminal justice training ^nd vic- 
tim, service programs can provide an impetus for 
the traditional legal system to grapple with rape in 
a more comprehensive manner: 

4.4 Rdpe Prevention ond 5e{f^Defense 

A series of .well-pubiiPtZed iiltidents in which 
women have used force against men who assaulted 
them have triggered controversy and question^ about 
the limits of self*defense remedies for rape victims 



a^td the extent to which a woman should prepare 
herself for the possibility of being raped. Three 
examples will serve to suggest the complexity and 
importance of these issues: 

. (i) Inez Garcia, a.Latina in a small California 
town^ was convicted of second*degree murder after 
stiooting and killing the man she claimed had helped 
.another man rape her. The shooting occucred a- 
short time after the rape and after she had been 
released by her assailants.vlier claim to self*defense - 
was ba^d not on preventing the rape, but on threats' 
to kill her which were niad^ by the' men after the' 
rape. At the trial for-^trujrdfir, the judge indicated to 
the jury that the rap^^^j^oiot relevant to the murder 
^charge for which sh&Vas being tried. Many observers 
saw her case as an instance of the failure of^^ 
criminal justice system to take the rape serious!^ 

(2) Joan Little, a woman incarcerated in a small 
North Carolina jail/was forced to perform fellatio 
upon her jailer. Like Inez Garcia, Joan Little killed 
her attacker after the assault was completed, but^ 
she did sa immediately while she was still captive. 
She was acquitted of iiiurder. > 

(3) A Chicago woman was; arrested after she shot 
at a man who broke into her apartment, raped her 
friend and then threw the fnend from a window on 
the 15th floor apartment. The assailant escaped, 
but the 22-year old woman who was raped was 
reported in "Serious but improving condition » - 
Her friend was^rrested on chafges ofiaiiing to have 
the proper city and state registrsttiori for a gun, add 
with discharging a firearm within city limits. 

These cases may not suggest a trend toward vio- 
lence otf the part of rape victims^ but they do raise 
important questions that some legislatures have be- 
gun to address. These iiicjude whether self*defense 
instructicm should be provided to women, whether 
they 'should be educated on what' to do if placed in 
a rape-threatening ^tuatiori, and what the law of 
self-defense and the carrying of weapons entails with 
regard to the victims of rape. ■ 

Self-defense. At common law, deadly force is justi* 
fied'in self-<Jefense against a felonious ^assault where 
there is imminent and impending danger of death 
or serious^-bodily injury. A woman could presum* 
^ab^ justify killing her assailant to prevent rape if 
she satisfied the common lavir elements of self^ 
defenses she must be without fault in bringing on 
the attack and she must reasonably believe at the 
tinie that she is in immediate, danger of losing her 
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life or receiving serious boiiily'hanii: in the majority- 
of 'jurisdictions, where she has satisfied these require^ 
meats and the assault is violent a^d felonious, she 
tfas no duty to escape or retreat la a fe^ jurisdic- 
tions^ even' io these circumstances, she, must escape 
or retreat if she has a reasonable means of doing so. 

The seri^ bodily harm reguirement. With re* 
gard to rape/the question^ must be raisW whether 
this type of assault, necessarily justifies deadly force. 
The Model ttnal Code and a number of states with ' 
new criminal codes specifically ^llow ui^ of deadly 
force to prevent rape. The trend is in fevor of allow- 
ing self-defense in attempted rape ^tuations as well. 
In other states, the issue h^s been debated as to 
wbetlwr^rape necessarily carries ^ith it the danger 

of seiious boday injury or death, 
f 

There is a strong argument to suggest that rape 
does necessarily threaten such harm that deadly . 
^rce is justified. Women report that the acute tenor ^. 
they experience in the rape is a fear o^ being mur- 
dered, not a fear of the consequences of the rape 
itself* Within the violence of the sexuat assault is 
the threat of death, 'a threat which is in no way 
dimmished .by any prior relationship between the, 
rapist and the* victim. It is the total helptessness of 
the victim, not the sexual in^trusion, that.lcharacter- 
izes the trauma of rape experience. 

The inheretit d^ger^bf^pe can be analogized tq 
the law regai^ding self-defensHlfaabrglBry situation. 
The law generally asserts that the^&^at a person, 
has btoken into a house gives the inhal^itant suffix 
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ent grounds to believe^ as long as the burglar js.not 
retreating, that the inhabitant's life, is in^4anger. 
This IS uue ^)her or j[iot the burglar in faa has 
any capability to harm the inhattitant, although it 
does*jiot hold true if it is reasonably apparent to' the 
inhabitant that the burglar is harml^. Thus, the 
resident can use deadly* for<^ in self-defense by 
virtue of the eirciimstances of a burglar entering his 
home* Ai%uably» if this presumption of inherent ^ 
dangerousness applies to burglary^ it shouI4 be appli- 
cable to Ae sexufd ii^rusion of the victim. ^ % 

The legal presumption ,of dangerousn^ ts impor- 
tant becaijse df ^general societal attitudes toward 
rape. This was dramadcally captured by a juror in 
the Inez Garcia case. When asked whether a woman* 
coufd ever argue self-defense if she killed her rai)igj 
* during the attack the juror responded: 

"lilo, because the guy's not trying ja kill * 
her. He's just trying to screw her and give 



her a good time< To get off the, gu| will 
llaye to do her bodily harm and giving a 
giri a screw isn't givingiher bodily harm/** 

If this Attitude is seen as .a problem which dis- 
torts the' processes of justice, then legal change 
^through legislative enactment may be apt>ropriate. 

Thf no-fault requirement. A second requirement 
forMnvoking the self-defense argument is that the* 
person who* kills in selC-delbnse must not have 
created the incident which required the deadly force. 
*The law imagines one man taunting anothery i.e., 
deliberate provocation. When the taunted mim 
sponds, the .first man kills him. He hasjDo self- 
defense, argument because he provoked tf& attack 
and necessitated his^i^wn use of deadly force*^ 

If' the victim of a sexual assault who kills her 
assailant invokes self-deCense^' she must demonstrate 
that sbeNdid no^ provoke the assault that required 
her use of deadly force^ In her trial for murder, for 
example, the' prosecution may want .to show 'that 
the woman voluntarily engaged' in limited' sexual 
contact or assumed the risk/of^the^sexual attack upon 
4)er. Ironically^ the'prosecutof in the murder case 
would attempt to amplify the evidence t^at he would 
seebito suppress, if he were changing the deteased 
with rape* Under this theorW<idie|tate woul3 attempt 
to show that the alleged rape w% vjctim-precipltated 
and, therefore^ the rape viciiin would be' precluded * 
'from suggesting that^she act»l in sclf-defeiise. when 
she killed the rapist 

^ The no-fault requirement lias harsh consequences 
for the wom^n who has enter ^ into a rape^threateh- - 
ing situation without realizing her danger.. Tbit rule 
which will detennine her riglit-to defend herself has 
evolved 'throu^ non-sexual ^sault cases qdiifh have 
largely involved disputes between men. If {the tradi-^ 
tional notions .of provocation are applied 1o rape situ- 
ations and if the woman^s conduct is viewed ^ pro- 
vocative, thenrin ofder to establish her right to self- 
defense, she will have to notifj' her assailant verbally 
that she does not want sexual intercourse and she 
must attempt to withdraw physically. Sudi an ^Ppli- 
' cation of the traditional rule seems impractical and, 
perhaps, even dangerous. A ^romdn who mu^give 
advance notice of her intent t) resist when attacked 
is unlikely to succeed in efforts at self-defense. 

Possession, cafiying, andtUse of weapons. The 
police receive firequent inquiriesN^rom women as to • 
''what Weapons they can lawfully^ carry and under - 
what circumstances they can iWully usP a weapon 



to prevent attack upon therri.^eople who carry 
proscribed weapons are nQt usually charged with 
crime even it they oise them to prevent a crime, 
I^iithcjinorervtinl^ a weapon is used, the police 
are imllkely todlsb&^r that it is beiiig carried, 
NonkhelesSt such char^ and discoveries are mode 
on occ^ion^ and most women want to protect them- ' 

selves by means whichfare within the law. 

i> 

le [possession and tarrying of wef&pons is regu- 
lates* tlvrough various kate statutes and local ordi- 
nances. The carrying qf a conceded Arearm without 
a^ permit, for example! is universally disapproved, 
but \here are interestindexceptions:fa'gun in^an open 
holsteHf not considered a concealed weapon in some 
^tes and may be i?^ed legally. Other states pro- 
hibit the carrying/of a firearm on the person whether 
or nof it is conceJaled. Most modern statutes specify 
the types of dan^ous weapons which may not^be 
concealed on the p^on. These include gi\ns« some 
types *of knives, blacRiackSp metallic knuckles, and 
a'variety of exotic weap^ns^ It is generally permis- 
sible to carry a knife if it\s not a' switchblade, al- 
though some states forbid thec^rrjring of double- 
edged blades as wetli Special statutory provisions or 
jocaf ordinances frequently control the possession 
and ^use of tear gas and maie. Some* states forbid 
their pDssfession, vhile others prohibit, possession 
only in '^e commission of a crime. Women are free 
in most « states^ to carry many items which might 
servf as weapons, including most khives, nail files, 
insect spray,- and hat pins, without fear of 
prosecution^ ^ 



The extent to which Wmen should. b& encour- 
aged to carry weapons for their own protection is 
subject ttf considerable debate/The carrying of most 
weapons requires some training as' to their potential 
u|e*' It is qi|ite possible that the use of weapons, 
as well as weaportfess self-defense, may escalate the 
violence of the attack and iQcrease^thefdanger tq 
the victim. If, on the other hand, women believe 

' themselves to be particularly vulnerabkj to sexual 
attack, should they not be allowed to protect ttiem- 
selves in a reasonable manner? The difgcult role of, 
the legislature is to balance the rights of the poten- 
tial victims^ self-protection and the rights of society 
to prevent a proliferation of weap^s anfd the pc^i- 

- bility of iilcreassednrtdencfc. ^ % 



Peace bonds. Occasionally a: woman will fincfher- latures 



self in a situation where she is tfSreatened by a persoB 
she can identify. This js' not an infrequent occur- ^ ^ 
rence |^et\(^een estranged spouses or R^vers^ If the ^ 
woman reports the threats to the police, she.may find 
thai the police cannot act until a crime is actually 
committed. Is there Any protection that the law can 
providea woman in this situation? o 

The peace bond is a cm! remedy that may have ^ 
some potential for legislative revamping. This is a" 
common law ^procedure, codified in a number of ^ ^ 
states, by which a person who threatens a crime . 
against another can be reqi^ired'^to pdst*a bond^or 
be incarcerated.^ This remedy is little used and of 
doubtful constitutionality because it forces the per-^ 
son to be restrained and to face penalties without ^ 
having committed a crime or having due process 
apfflied to His case. . ^ 

■The value of the peace bond is not the bopd or 
the incarceration, but the exposure of the threat. ^ 
Upon the victim's formal complaints, the '*defend- 
ant" is brought befoft the ju^ and confronted with 
Ihe threat. This confrontatwk may act tp deter . 
future crin|iinal activity. In this respect^ the peace *r^^ 
bond acts as a restraining order which alerts the ^ 
"defendant** to the possibility of contempt proceed- 
ings if he violates the court order. ■ ^ ' . ^ 

The fear that gi victittL^of rape experiences wheh ^ * 
defendant is released from jail is analogous to ' 
, that of the potential victim who has be'en threatened* ' ^ 
The legislatjire could address the. conditions of re- 
lease under these circumstances so as to minimize 
^the fear of the victim^ a'hd the, potential for retaVia- 
Mon. This concern is again related tQ w release of ^ 
the victim's name and'pddress to the.defendant cfis- 
1 cussed earii^r.^ 

^Cc^fk:/a^/c^»JTlie\experience *of rap§ is an experi- 
ence of viqjcnce anoTeHwrWlyle the fine points of 
legal de5nitioa^are debated, wome^ are raped and 
suffer serious fb'd sometimes irrepafable harm. The 
process pf chan^ng antiqifated laws regarding t^^. 
crime of rape^must be supplemented by/prograips 
and legislation which deal^more drrectiy with t|ie 
brutal reality of the, crime, for victims. Whetjier this 
means providing seryices.to vjcti^is, sejisitizing crimi- 
nal justice personnel to th| impact of rape, or en- 
.ahUng potential victims to avoid or fend off Attacks 
'are questions th^t n,eed to 'be addressed *by legis- 
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* Nebraska Press Asaociatioa v. Stuart, 96 237 
*InreGault,387tC& 1-<1967)V 

' California Teiial Code, See 868, as amended 1976, Chap- 
terlI7«< . ^ 

•Cox Broadcasting Corporation v, Cohn, 95 S-Ct 1029 
(1975), ; ^ ^ 



* People V. R^bn— Pineda, ibid*, n^ 12, Cii^tcr 3, 
^The Mianesota Statutory l^rovisions on tins subject are 
contained in Appendix A. 

*Quot£d in appellant's supplemental opening bne^ Ttoplt 
V* Gordo, No. 1 Crim. 14104| in the Court of AppeaV of 
the State of California First Appellate •Division (1976), p. 
J5, 



CHAPTERIS^CHANGES 



Whtle a firm .understanding of the conceptual and f fifst-^hand e^^perience with rape victims, often provide 
legal'issues of rape rep^ents a prer|quisite to the practical credibility to the more ideological pr<^o* 
drafting of legislatioQ^ it is ^Iso impo^nt that pro nents of change* 
.portents of legal reform understand the process of- / ' . . , 

legislative ^change itself. As part of the resaaich / ''^ ^^^^^'-^'^ t° importance of Ipgal 

reqWed^o prepare tft^ material contained in Ap-^^*^^8^' ^^xsx^^. as victims of rape, have sought 

, r^jorm to ensure better protection. The poor treatment 



pendix a^tate-by-state telephone survey 



, a^i 

undertaken jBch provided valuable subjective data 
regarding -Mr process from prosecutors^ defense 
attorneys, and others who were involved in or faiHil- 
iar with local changes in rape law. All int^piewees 
were questioned on how bills were introduced, by 
whom they were supported, -which issues were most 
controversial and how the new ISws had J)een imple- 
mented.' The-responses to these questions suggested 
trends which may guide those who seek change in 
the *ape law of their state. ^' ' " ^ 



5J iMotivotions for Change 

' The general pattern involved in rape law reform 
have been fairly consistent from state t6 state. It 
appears tBat there are t&r^ priQiary groups that 
haver' sought such reform, each with overlapping 
but distinctive goals. 

^^^The first, and most significant of these groups, has 
'* been made-up qf women. It is they who have pro-' 
^ vided the most important force behind recent changes 
in rape l^ws. In some respects', their attack, on 
tradition^ rape laws i^symbollp^ for these law^ave/^ 
reflected some qf the most blatantly sexist ^titudes 
of society. The value that the law has placetFon the 
chastity of women and the lack of dignity with which 
women have been treated as rage victims <j^n be^ 
exposed as ra .reflection t>f more g^eral attitudes 
prevalent within a male7dominated society. 

Women's groups themselves have exhibited a- 
variety of perspectives and approaches. The National 
Organization for Women, in, particular, ha£ been 
Viery attive in legislative reform. The League of 
Women Voters, women's business gfoups,* church 
auxiliaries, and rape crisis centers have alsa been . 
responsible for drying and lobbying for hew legis* 
lation. The crisis center^ representatives, with their 



of rape victims by agents of criminal justice and the 
low conviction rates' for accuse<f rapists have been 
attributed, in pal^ to the law of jape. Thus, women's 
groups hdve soiight legal chat)ge on behalf of those 
women whqhave been rapid'or are pdtential victims 
of rape. * ^ 

This goal lia^ been sh»ed by a second^ group of 
proponents for legal change; namely; poiiiie and 
prosecutors who do not necessarily view^ rape i;ef orm 
in terms of feminist tdeol6gy, but see^ it as a law* 
nn 4 -ft rH ft r-i * ? 'i nft . Thgff crim i n al jusric^ professionals 



seek legislative change as a means to improve' tbeir 
"N^nforcement effeictiveness. Prosecutors who .were 
survey^,^ for example, sugg^ted tjtaf restrictions 
on the cross-examination 6( victims has- had a sig- 
nificant impact on their ability to earn convictions. 

The knowledge of an experienced, prosecutor can 
be a particularly, valii^tile resource ^n the formula 
tion of legislation that will w^k within the param* 
, eters of the existing criminal- iuhice system. It is 
important to^ote, however, that the influence 'of 
prosecutors has generally been reactive. Accustomed ^ 
to traditional rape law; prosecutors* have tended to 
inviMve themselves with legislative ac^vtty only after 
it has become apparent that change was likely., \Yhile 
there have been some notable exceptions, the pri- 
mary contribution of prosecutors.,has been ta ensure 
that itievitat)Ie^ cf^^ge would be*" as .workable as 
possible. . , ■ • 

The third group whic^ has pmvided motivation 
for-^nge conasts .of le^slators and law reformers 
interested^, injaijad legal change. There have been- 
efforts in:5everal states, for ex^ple, to revise crim* 
tnal codes gener^ly. To this end; new rape laWs 
have been considered and drafted. Such^ changes, 
however, have generally reflected the Model Penal ^ 
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Cojde revlsiops of i^o decades ago» rather than the 
more dramatic changes exemplified in a state such 
as Michigan! Recently, a few legislators have drafted 
and introduced substantive rape law reform bills in 
response to a state mandate to make all laws sex- 
neutral in compliance with their Equal Rights 
Amendment 

These various motivations have created non-tradi- 
tional alliances between groups^ e,g,, radical feminists 
an'd cei&servative prosecutors, and have caused dis^ 
sen5ion within groups such as, the American Civil 
Liberties Union. While some reformers within the 
ACLU have sought change to enhance the rights of 
victims, others have concerngd^emseives with the 
. comn^nsurate lQ|s_j)f-flgtfts by defendants,^ Many 
local ^ACLTJ organizations have split on the issue of 
ripform or have split with the national ACLl? 
becaule of ^t$ traditional Opposition to any limitation 
on the drfendant's /ight to cross-examination. 

Generally, however, tho appeal of tbe rape issue, 
both as a symbol of feminist ideology and as a 
symptom, of rampant street critne, has forged power- 
ful coalittons^ that have with extraordinary speed and 
political acumen pushed reform bills through state 
legislatures. , " 



5«2 Pbtternf of Success and Failure 

^ Tbe scope of legislative change has varied sub- 
stantially among jurisdictions, as the material in 

"--^s^AppendiJE A illustrates. Some states have made con;-^ 
/"fS^ijensive reforms in their rape laws by altering* 
both the definition of Xht crime and the various 
evidentiary issues jliscussed above. Other states have 
enacted more limited mpdi^iions of st)ecific evi- 
dentiary issues,^such ds. the admTssibility of tbe 
victim's prior s&xual history or the cc^roboration 

. . requirement. In addition to chaHges in rape law, 
^ some states have provided" special social* services 
for rape victint^ and draining programs fgr crim^al 
justice personnel,^. ^ 

Wfaiie^uccei^ul legislative changes, liave occurred ^ 
ii^many states, alnjost a dqzen others have consid- 
ered^ and^ rejected new rape legislation in the past 
several years. This legislation was sometime^ de^ 
'feated stmpty because of poor drafting rather than 
. on xiie merits <A the bilK However, defeat more 
cammonly occurred, not because ^of any. substantive 
defect in the proposed legislation^, but because of 
, certain configurations in the political process* Thus, 
a review of the failures may provide as much 
guidance as a survey of the'^successes. 



Use of models. Mos^ates which have considered 
reform of their rape laws looked to models in the 
form of legislation passed in other states. The laws 
of Michigan, Wisconsin, ^Flortda and Colorado have 
provided the major models for redefinition statutes. 

'California law has served as the major model for 
limitation on prior sexual history evidence. Where 
proponents of a bill have attempted to introduce 
one of these modcli^ intact,' the bill is' usually de- 
feated. Successful legl^l^tiv^attempts have occurred 
where models have been used asr a starting place, 
but where substantial independent drafting has taken 

r place. 

There are many reasons for this failure. Legal 
language varies significantly from state to state* 
Where language is taken intact from one state and 
introduced in, another, the bill may seem alien. If 
the legal words do not trigger the necessary conno- 
tations, they may act to inhibit serious consideration. 

The use of another state's legal language may 
additionally lead to conflict with e^cisting law. The 
terms ^'resistance/' "consent,'* and "credibili^" have 
different meanings in different states since each court 
system has evolved its own defirtitions i£nd interpre- ^ 
— t ^ tions. T hus, a vo e abula r^ ninay nut unly ire fo r e i g n; - 
but may contradict established law. 



^ More importantly, the use of. an intact model 
circumvents the legislative drafting process which 
serves as an invaluable educative Experience for the 
proponents- They notvonly learn to understand the 
issues, but also develop an emotional commitm^ent to 
the bill as a ^oduct of their own efforts. Finally, 
the 'law passed in ^another state represenlts^ the result 
of considerable negotiation and compromise. Tl^ 
begin at this point, additional and unwanted com^- ' 
promises ms^ be required prior to the' passage of 
any legal chaD|g^e, 

^ Complexity^ The complexity of many ^proposed 
bills endangers their passage. The nrorexomplex the 
bill, the mOre room there seems to b^e for disagree- 
ment* Although proponents ^ay b^gin with^^com-' 
monjgoal,' their unity, may be threatened by the^ 
nnmerous'^ecMions which inust be made in drafting 
- and' negotiatfUgr^If (he backers of legislation' are 
divided, the legislators may be unwillingMo act, ' 

Legislators may also>be unwilljng to support com- 
plex legislation bccause^t is too diflicuh to under-^ 
stand QT predict its iimpact. The Michigan bill, for 
example^ has been criticized for its complexity; itris 
even difScult for prosecutors to understand and, 



thergfdre, to impIeitKnt the statute* The complex 
(legal issues involved may not require complex' 
legislation. 

Finally; t^e constitutional issues inherent In some 
aspects of rajpe legislation may act to deter j&assage 
, of new legislation. The issue of restricting a defend- 
ant's right to Cross-examination, for example^ is 
likely to be fought on many grounds^ not the least 
of which is its constitutionality. Until this issue is 
clarified by court opinions in several states and even 
the United States Supre^pe Court/ some legislatures 
Can be expected to argue its unconstitutionality. 

Priorities, Defeat of legislation has also oc^red 
because rape is not perceived as a high legislative 
priority for a variety of reasons. In some jurisdic- 
lions^ the visibiftty of rape is'low and the symbolic 
importance of the crime Is not seen as significant 
enough to ^force legal change,. Where rape taw is 
^latively satisfactory to prosecutors^ there niay be 
little incentivj& to risk change. Even among the femin- 
ist supporters of legislative reform there may be a 
division of prioi'ities. Passag^f state pqual Rights 
Aii^ei)dments has .been a popular feminist issue, 
J^obbying efforts on behalf of the ERA has reduced 
pulc i Ltial pressu r e t hat c ould be exerted fo r r ape 



irom the differing perspectives of reform opponents 
and proponents/ The proponents^ borrowing irom 
social science^ language and evidence, tend to argqe 
from general trends of victinjiz^tion^ jreporting^ low 
conviction i^ates^ and so on, The^ op[>onents^ who 
often object to change on legal grounds, tend to, 
generalize from the very specific and individual eases> 
iniagining exceptions to the trends^ that the propo- . 
nents assert, ' * 

An example of the recurring clash between these 
positions concerns the issue of prior sexual history. 
The proponents of change assert that such evidence 
is not relevant^^'Caimot be used' to predict b&havior, 
and tends to deter reporting: The oponent's^, on the 
other hand, .raise the hypothetical situation where 
such evidence might be relevant and its exclusion 
would be unfair,^ The difRcutties in communication 
jA^hich arise from these different perspectives can 
be significant. Although they'may be no more severjtf 
than in any other type of criminal law legislatio/ 
they have occurred with suilicient frequency to nec 
sitate compromises that apply xo the general LiT- 
'cumstances, but allow loophoJes for Jhe ext|4me 
situations/ ^ ' , 



law ch^ge. Finally^ tl^e effort to revise the entire 
criminal code in some states, has superceded the ^ 
specific ttrgency for rape reform, and proponents of 
change have been unable^ to speed consideration of 
only oiv segment of the criminal law, ^ 

An^'femlnlsm, The association of rape law re- 
formn with militant feminisVs ^has daihaged* the 
chance of reform in some jurisdictions. Most of the 
succ€s£fu1 lobbying efforts have beeit particularly * 

> low- keyed artd well planned, attempting to Charac- 
terize the reform as e&nststent with broader law- 
and-order interests and moderate feminist positions. 
Feminist groups 'have rallied teachers and nurses 
unions and even the personal secretaries of state 
legislators in*^an effort to neutralize their often mili- 

, tant imagery. 

Nonetheless^ rape legislation which makes rape 
easier to prove, 0/ expands the notion of (Criminal 
sexual conduct, can be threatening to legislators, -In 
^ome jurisdictions, only massive lobbbying efforts 
.which have applied significant public pressure to , 
legislators has succeeded in getting bills out of com- 
Inittee artd onto the legislative floor. 

Social scienae'y. tegal approach, A recurring prob- 
lem in the debate over rape legi^lDCion has^ emerged 



— pattern in compr mu^, Ainegislaave pjfoeess^s 
involve negotiation- and compromise; rape reform 
is no exception. Certain p&ttetns of compromise, 
however,, seem to have emerged in thgse states which 
have dealt seriously with the legal issues of rape. 

To the feminists who h^ve initiated most of the 
legislative change, the highest priority reforms have 
consistently involved the redefinition of the crime 
to one which is broad and sex^neuttal, theJimitatitfn 
on- admission of the victim's prior sexual history, 
and the lini^tation of corroboration requirements. In 
order^ to j&ffect thpsa changes, the proponents haye 
frequently been^^willing to trade other proposed 
changes which have been opposed, b^, prosecutors 
artd. legislators. These proposed chah^esUlA^^FScn- 
erally included ^the elimination of niarriag^^s a 
defense to^rape^ the lowering of the age of consent' 
and the repeal of ti^ditional ^sodomy laws: ^ ^ 

^ Therissue pf marriagfe^S a defense is oft^n tra*dei, 
not because feminists are indifferent tp the issue, but 
because, prosct:utors are usually vehemently opposed 
t6, such *a oh^nge. ProsecptOfs contend that rape^ 
cases which arise in marriage relationships are^not 
Crimes 1^ can be prosecuted. The victim will often^ 
not pursue prosecution, evidence of force and inter- 
course are often lacking, tfiere is often evidence of 
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victim iQPtivc, and juries will simply not convict. 
In view of the expectation that husbands would not ^ 
be proseojted in any case, feminists tend^to com- 
^omise on this issue. 

Draft legislation often contains amendments to 
statutory rape laws which Jraditionally make inter- ' 

, course with a woman under a certain age illegal re- 
gardless of consent. The draft legislation has gen- 

^rally proposed redujgUon of the a^e of ^consent to 
12 or 14 years of a^vThis essentially increases 
the number of cdses in Iwich consent can become' 
an issue. Prosefptors have oppoaed this lowering of 
the consent agj^ecauj^ such a step, increases the^ 
difficulty of conviction and plea bargaining. The 
more cases' that they do not have to prove lack^ 
consent, force» or criminal circumstances^ the better 
are the chances of inducing a guilty plea or a con- 
viction. Proponents of legislative change are often 
ambivalent^about lowering the ag«-of consent. While 
they believe that a young woman should be given 
the right to cohsent» they are cognizant of the fact 
that some young w^men may be more vulnerable 
to certain kinds of coercion. Therefore^ the issue is 
often compjromised/though the tendency is to reduce 
to some extent the traclitional age of conse aL . 



to the issue of consent will be admitted under the 
rubric of credibility. Does "evidence of prior sexual 
4iistory go to the victim^s credibility when it tends 
to show that» based on her prior undiastfty, she lied 
when she said she^did not consent? Generally, the 
statutes have created a presumption against the ad- 
missibility of such evidence while allowing^ trial 
judges to make exceptions in individual ca^s. 
Elaborate procedufaj mechanisms were written into 
most statutes to control this determination and to 
ensure that careful consideration was given to the 
issue' of exf^lusion. In those states where there are 
no built-in exceptions to the exclusions, the laws 
may be constitutionally defective. ■ ' 

Impressions of Impctct. pne of the most important 
i^u^to be addressed in k revie^ of the reform of 
rape Jaws is'how the legisla^ve changes have worked. 
Unfortunately^ it is still too early to make an accurate 
assessment of the impact of new laws. In most states^ 
the provisions have been used^ infrequently and have 
never been tested on appeal. 'There is little pre- and 
post^omparative data available on arrests, case fil- 
ings» and prosecutions. In any ca^e» it u/ould be^ diffi- 
cult to ascribe changes simply to legislative reform* 



' The third common compromise is to leave old 
sodomy laws on the books. Some legislators oppose 
legalization of consensual oral and anal intercouVse. 
Some prbsecutors want the oM laws retained since» 
like th^ statutory age of consent^ they do not have 
to prove Jack of^consent to attain a conviction. 

A constitutional problem often arises^ hi>wever> 
wh"en fonfible sodomy can be punished under both 
the new and the old statute: The defendant might 
argue a 'denial of equal protection if he is charged 
with the^crime associated with the pigher penalty.' 
He could argue that similarly situated offenders 
might be punished less harshly for the same act. 
Unless the prosecutor consistendy c^rges only the 
lesser penalty offense^ this scheme jmay be subjea 
to constitutional dh^^nge. J . 

In the 'are^ of prior sexual history exclusions, 
^compromises have taken various forms. In a number 
of bjUs, such evidence has been generally excluded; 
^it i^ admissible only on a particular issue suc^ as 
credibility^, consent, or to explain the presence of 
semen, j^regnahcy or disease. (3nly more data on how 
these statut es are b eing used wiB^r^veal whether the 
exceptions have swallowed the; nde^. For example^ 
it is unclear whether evidence which , actually goes 



however, that may be useful in ^n assessment of 
early jmpacts*. ^ 

Most of the proponents of legislative reform 'have 
been satisfied with the legislation that was passed. 
Significant conceptual change^ were accompli$hed 
and^ although compromises v^re effected^ ejiough 
was won td make the effort worthwhile. TKfese pro* 
pon^nts anticipate that reporting and convictions will 
increase as a result of the legislative change. 

Those actually involved in the criminal justice sys> 
tem are mo^re conservative in their estimate of the 
law*s impact. Policemen who were surveyed suggest 
that most women were not aware of the changes in 
the rape law and that such changes u/ill be unlikely 
to influence their behavior. It may be that the process 
of legislative change, with 1^^ attendant publici^, 'will 
have more to do with increased reporting than the* 
legal change itself. 

' Many law enforcement perstinnel have viewed the 
legal changes as* too complex. .While this might be 



ascribed in p^rt to the necessity to releam,the law> 
there are j^uine problems of, ambiguity in ina;3(y*of ^ 
^ the statutes. Fot example, the Michigan statute^ 
which deltneates degrees of criminal sexual conduct/ 
has posed problems because, in some instances^ it 

. — ^ ' . : • ' '49* 
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"p^^ does not provide enougli^guidai^ce on the distinc/^ 
v^tions 'between degrees. Some stat^> which, have, 
v3^;passed new statutes, still Use' the old statutes. There 
4i3|yc been complaints that there has been inadequate 
^ training on the new statutes to allow comfortable 
'implementation;^^ 

Restrictions on the use of prior sexual- history 
have been warmly received by criminal justice per-- 
sdnnel. In about one fifth of the states which passed 
^MKw laws in this ^rea, however, the case law was 
already ^iavorable to the proponents of change. 
Whije some fears "have been expressed^ that tjie ex- 
clusionary rules. are not strict enough, there have 
been few specific complaints that judges allow evi- 
dence that should be excluded. Most ,of the com- 
plaints in this area have come from ddfense attorneys 
who helieve that such restrictions*might be uqconsti- 
tutional Several cases are pending^ appeal on this 
issue. ; ■ * " 

While it is unclear that convictions have increased, 
prosecutors have reported that statutes with degrees 
of crime have facilitated plea bai^gaining and'thuS> 
convictions. Juries will no longer have to choose 
bct W Gon -ae q nit tal and oxpo sote^ f a defcn danutp — 



public safety or depieciadng the seriousness** t){^t|)^ 
crime: ^ " ' ' S 

Some prosecutors who were surveyed believed^ 
that many more cases are, now presented by the 
police and filed than would have been prosecuted 
before. Some saw this as.a hopefui sign;* others bom^ 
plainc;d bitterly about increased case loads* How^ver^ 
this increased activity may result from factors ot^r 
than» or in ^ition to> legislative change. Victims 
may be more willing to report as a result of rec^pt 
rape publicity or> perhaps more importanUy> there 
ma^ be some atdtudinal change within the criminal 
justice system itself. Police and prosecutors who have 
had to deal with the issues of Tape reform may be 
more willing to .support* victim compl^nts and risk 
loss at trial. While there is still significant reluctance 
among police and prosecutors to vigorously pursue 
rape complaints, there is som^ indteation that this 
is changing. 

Ultimately, the attitudes an<J -commitments of 
police and prosecutors may detemilne the impact of 
legislation.^ Unless these enforcemejit personnel be- 
lieve victims and aggressively pursue cases, the more 
refined legal issues will never be raised. The job of^ 

step t6War'd~"fiffw;tivc 
enforcement of rape laws. The implementation of 
these reforms, bowever^^ requires that t|}e criminal 
justice system embrace their assumptions. To the 
extent that the criminal justice system only reflects 
the values of the general society, the job, of implex 
mentation'has only hegun, 



life ipiprisonment. Under these new statutes, juries 
have the option to agree on a compromise posjtion^ 
which convtcis the defendant of'a crime less serious 
than traHidonally associated ^itli r^pe. Similarly, 
prosecutors can reduce charges from the highest of 
rape in return for a guilty pJaa without jeopardizing 
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APPENDIX A 

SUMMARIES 0F STATE LEGISLATION 

AND - 



tAi^LE OF RAPE ISSUES BY STATE 

This Appendix coataios state-V^^te summaries in tabular and written formats 
of tbe status of rape legislation current until November, 1976. It is intended to pro 
vide* a broad overview of development, in the .various jurisdictions around the 
country for tljpse interested in a coipparative perspjectivc of rape laws." However, 
jSinCe change in this area is occurring with such rapidt(y,*jt is suggested that anyone 
requiring a specific status report on 4he law in a particjular |urisdiction obtain an 
^pdate.from tbe attorney general or legislative ^unsel in that state. , 



Material Uxt use in this^ Appendi:t was obtained,- in^rt, ^m a phone ufter^iew 
survey in wl^icb infnrmftrf personft in^^a^^h jim^if^tftp^ rf^i^oftnting rriminal pis^ 



tice^ victim and defendant^rspecrives were questioned in regard to recent legisla- 
tive activity in their states. The supfey was desiglGied to elicit tbe most cunent in- 
formation as to tbe status of r^ laws, as well as to gain insight into tbe dynamics 
of tbe local tzpe law revision process 
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ALABAMA ' ^\ 

A. Defiiitioii ^ 

Alabama statute does^not define rape. It |ncoj> 
porated the common law definition into its statute: 
unlawful carnal knowledge of a woman^^forcibly and 
without her consent. 

A copy of th^ Michigan criminal sexual conduct 
statute was introduced in the Alabama leg^ature but 
was never referred out of committee. 

.A second bilt^ a propel criminal code revision^ 
would have kept separate the crimes of sodomy and 
rape, if the bill, had passed^ rape would Ijave been 
ddfined as sexual intercourse with a female by forci- 
ble compulsion or when the woman is incapable of 
consent by reason of being physically helpless or 
mentally incapacitated. ' - ^ . ' 

— « ' 

B* Fkoof 

^ is not required. 

A bill, muclp)Uce the California Evidence Bill, 
was also introdw:«4AiD 1975 to limit the instances in 
which a victim*s past ^c^oal history would be'ad* 
"nrissij&le: — ^. * — ^ 



Admissible evidence of past sexual conduct is 
limited to evidence of the victim^s conduct with the 
defendant and evidence of specific instances of 
sexual activity showing origin of semen, pregnancy 
or disease. 

- If the (defendant wishes to ofler evidence of that 
nature, a written motion and ofler^of j>roof would 
be required. If the court, after an in-camera hearing, 
determined that the evidence was material to a fact 
at issuQ and its probative value is not outweighed by 
its infiammatprxv-oiuprejildicial nature^ it wilt be 
admitted, * * ' 

* 

C Spec&l Victim Issves - 

The proposed bill based on the Michigan statute 
would have allowed eithef the victim or the accused 
to^ request that th$ names of persons involved and 
the details of the incid^t be suppressed until indict* 
menl^dismiss^ of the. charge, or otifpr inclusion' 
of thT'case. * ^ 



ALASKA 
A. D^nltion 



1976 changes, includes sexual, oral, and/anal inter^ 
course. ^ 

A sexual assault sec^tion proscribing noncon* 
sensual sexual contact was aisp added. 

The entire Alaska Criminal Code is presently 
under review and further changes m .the provisk>ns^ 
relating fo rape may occur, 

B. pro*f 

Corroboration is not required, 

A section of the 1976 bill esublishes a procedure 
for defendants who wish'to. offer evidence of the 
victim's past sexual history in a4»pe or sexual 
assault prosecution. 

The defendant may apply for an order. of the 
court at any time before or during the trial or pre- 
liminary hearing. If, at the in-camera hearing, the 
judge finds the evidence offered by the defendant is 
relevant, that its probative value is not outweighed 
by the probability thart it will create undue prejudice, 
confusion of the issues or an unwarranted invasion 
of 4}ie victim^s privacy, he/she may oitler the evi- 
dence-fl^mitted^=-- , 




Alaska ^recently redefined rape as carnal knowl* 
edge of miotber person forcibly and against the will 
of the other person.- Carnal knowledge; under the 



C Sbedkl Vidmi 

Five resolutions providing assistance and support 
to victims of rape were passed in 1975, The first 
resolution 'authorized creation and implementation 
of non-aggressive self-defense classes . for high 
school students. .The second resolution established 
potides which hospital personnel are* expected to 
implement and follow, Hc^pital staff mUst receive 
special irainipg in ^w to deal with victims of sexual 
assault, how to medically examine and treat th^ 
for emotional and phystcal'injuries. ^Hospital staif 
must also inform* the vvictim of the. possibili^of' 
[cre^ disease .and ^egnancy, and that a st#t& 
cqme. compensation^ statute is- in effect, A third 
resolution require all state troopers to attend train* 
ing'scssbns to le^.how to treat rape victims and 
how to investigate rape cases, * 

C] 

^ 'A^ st^te police special investigative unit which 
ttfpcesses- only sexual assault cases was also estab* 
'lished by resolution. All municipalities are req|uired 
to place female police officers on nigfht duty to 
handle rape conlplaints^ 

A bill which. would make 24-hour emergency 
medical services available to rape victiips has not 
yet been passed. " ^ \ 
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ARIZONA 

A. DeflniCioii * . 

^ lUpe is an act of »dfual intercouhe accomplished 
with a female, liot t/^ wife of the perpetrator frhere 
the female is incapable through unsoundness of 
mind of giving legal consent^ where the female's . 
resistance is overcomi^ by force or violence or sh^ 
is prevented icom ^resisting by threats of force. 
Despite, concerted efforts by lobbyists, no recent 
changes l\ave been made in the rape laws. A sexual 
assault bill -which would have provided protection 
to both sexbs from nonconsensual intercourse, oral, 
anal, and vaginal, was defeated in 1975. <^ 

B. Proof 

No corroborattpn of the victim's testimony is 
needed. 

The proposed sexual assault bill would have made 
all evidence of the victim's past sexual conduct 
inadmissible unless it was with the defendant or ex- 
plained the source or origin of pregnancy, semen, 
or disease. Presently, there are no^tatutory restric- 
tions on the admis^bility of , the victim's past sexual 

conduct. * 

■ ^ 

C fecial Vktim Issues 

ft 

None. 

ARKANSAS . 

K DefinHipn 

.Arkansas revised its c'riminal code in 1975. Al-*" 
though the word rape was detained, the term was 
redefined to include vagina!-, oral, and anal sexual 
"StwSoufs^ and penetration BjPatt "object accom- 
plished by forcible compulsion or when the person 
is 'physically helpless. 
,* 

B* Pfoof . 

No corroboratioii is required in Arkansas and 
n^cautbnary instruction is^given to the jury.. 

There are two lines of, case law concerning past 
sexual history in Arkansas. One line strictly limits 
inquiry and the other allows defense attorneys great 
leeway to explore the victim's past sexual history. 
Plans are being^made to introduce a biU drafted by 
^an Arkansas prosecutolr which would exclude all 
'opinioij and. reputation^ evidence and any cross-" 



examination of the victim concerning past sexual 
history unless the judge finds it is relevant to a fact 
^t issue at ai^ in^amera hearing. The defendant 
would be required to make a written mot^oA and an 
offer of proof, at least 15 days prior to trial, to have 
past sexual history evidence considered* 

*Either party would haye^fce right to an inter- 
locutorj^ appeal of the judged decision after the 
in-camera hearing is held. Under the proposed law, 
anj^ attorney who attempts to allude to or mention 
matters at trial ruled inadmissible by the judge 
would be subject to a fine or a jail sentence for 
contempt of court. ■ , 

Special Victim Issues 

Carrying teargas is a misdemeanor, punishable by 
up to 30 days in jail. 

A victim compensation statute has been proposed 
in Arkansas, but it lias not been passed. 

CALIFORNIA 

A« befinitioii ^ 

Rape is agjpt of sextial intercourse accomplished 
with a female, not the wife of the perpetrator, where 
the female^s resistance is overcome by fon^e» she is 
prevented from resisting by threats* drugs or unr 
consciousness, she is deceived into believing that 
the perpetratotMs her husband, or she is legally in^ 
capable of gfvit^; consent due to her mental condi- 
tion. The courts have interpreted the statute to 
include lack of consent as an additidnal client 
and have, established as a -defense the defendant's 
reasonable belief in the victim's c<Hisent. 

B» Proof 

Corroboration is "not required. The cautionary 
instruction, formerly mandatory, was eliininat^ by 
tffipifouxt/ in 1975. Psychiatric examination of the 
victim can be required by court order* 

The California Robbins Rape Evidence Law, 
effective January, 1975^ severely restricts evidence 
of the victim's ptior sexual conduct. Sucb evidence 
is eliminated on the issue of consent, unless such 
conduct was with the defendant or unless the victim 
herself volunteers ^uch evidence in court and the 
defendant wants toHrebut it* On the issue, cf credi-* 
bU]ty» the evidence is generally not admissible, unless 
it would be admissible under the law governing u&e 
of jjcharacter evidence in all' cases. Even here/ the 



evidence cannot be admitted unless the court flnds 
it 'relevant after a hearing upon a written motion 
and offer of proofs The evidence is 'also excluded^, 
according to andther general evidence rule» its^^n- 
flammatory effect exceeds its probative value. The 
hearing on the motion is not in catmra. ^vidence 
showing origin of semen/ pregqancy^ or disease is 
not affected by. the statutct 

C special Victim Issoti 

^ A bill allowing individuals to c^ry tear gas 
weapons for self-defense was signed into law, effec^ 
tivc January 1, 1977. The bill excludes miAors and 
felons and requires that persons carrying tear gas 
complete a course in the use of such weapons and 
then obtain a permit from local ^lice. 

Also effective January U 1977, is another Robbins 
Rape Bill which: * ' 

(1) Requires venereal <lisease and pregnancy test- 
ing to be available at all county hospitals, without 
cost, for rape victims; 



Q\A h^n^p are^ applied so as to reimburse only 
impoverished ^victims, ^ ^ 

A law in Califoniia requires that the courts upon 
^request of the defense, clear the co(irtroote^ a pre^ 
liminaiy, exanjination lof a rape defendsrat- as long 
as one.woman^remains in the courtroom faldng with 
the victim. A bill to modify this law sp as to permit 
the victim more support in the courtrooin met with 
defeat in» 1976, but will, probably be rjsintroduced 
in.l977. 

COLORADO 
A. DeflnitloD 

J 

Colorado replaced its jape stattfte in 1975 with 
' a sexual assault «tnll. There are four degrees of 
assauh including sexual penetration^, intrusion and 
contact. Sexual penetration means vaginal, oral or 
anal intercourse. Sexual intrusion is any intrusion 
by any object on any part of a person^s body except 
the mouth, tongue^ or parts into genhat or anal open- 
ings of another person's body. 



( S) R e qui tes m e dical prof e ssional 4f ained in tha B*. Pffoot 



examination of rape victims be available or on ^all 
24 hours at each county hospital'i^ counties of over 
500,000 population; ^ 

(3) Requires a specific medical protocol to be 
used in comiection Avith the examination and 'treat- 
ment of rape victims. The protocol is to be devel- 
oped by the Department of Health and women^s 
organizations; 

(4) Requires eaciT country hospital to provide 
rape victims with information and' application forms 
for reimbursement under the victim crime compen- 
sation lawr 

(5) Requires police to receive training in the 
^ investigation and handlii^ of rapeiand sexual assauh 
cases^ and ri?*^ire» the Commissifin on^ace Officer ' 
Standards and Training to esubUstin^S^^^ pro- 
cedure^ to be followed by all law enforcement offi- 
cers for die investigation of rape and sexual assault 
cases;- , - - * \ . 

(6) Requires Department of Jus/ice to . develop 
forms to record medical examination data about 
the rape victim for use in crimf^al proceedings 
against the rapist. 

Ther^'is ^ victim compensation/ law which reim- 
burses crime victims for their medical expenses and 
loss of wages. However, stringent iundards of finan- 



i^orroboration is not required. y 

tie Lord Hale cautionary instruction was 'abol- 
ished by^the 1975 changes. Evidence of past or. 
subsequent sexual history of the victim is presumed 
to be irrelevant in two instances: (l)^if the victim^s 
conduct was with the defendant;' and (2) if the 
evidence shows the source or origin^of semen, preg- 
nancy or dKeaSif . If the accused wishes to offer other 
evidenceTof th&^'4uaMn's 'past sexual history^ the 
defense niust submh a written motion and^ offer of 
proof 301days befojceTrial. If the offer of proof is 
sufficientfUn in^pdmera hearing is held at which the 
judge may^'-ef^er the evidence admitted if -found 
to be relevant to a material issue. 

SpedftI Vktim hsms 

A bill is presently -pendng in Colorado which 
would provide c<Hnpensation to victims of al} crimes* 

CONNECTICUT 

J* 

In 1975, Connecticut replaced its rape sutute 
widi a sexual assauh bill which oonsiderably ex- 
panded the^ scope of forbidden conduct^. A person 
is guilty of sexual assault when he/she f:ompels 
another person to engage in sexyal intercourse b/ 



^ force or threat of force* Sexual intercourse is de- 
Sued as vaginal intercourse^ anal intercourse^ fella* 
tio or cunniljpgus. The statute also proscribes ij&nr 
consensual sexual contact and genital or anal pene: 
tration by any object; ' * 

Cbnnecticut instituted a corroboration require- 
ment in 1971, but it was repealed in 1915. 

A bill restricting past sexual history was intro- 
duced in 1976 but did not pass. 
* 

. C Sptda Victim Issoes 

None." 

DELAWARE ^ 
A* Qefia^tiOD 

A man commits rape when he intentionally en- 
' gages in sexual intercourse without the consent of 
a female (not his wife), or of a male. Without con-, 
' sent includes forcible compulsion, threats ot harm 
to the victim or otheg, phy^icfll helpj^cr^nefis and 



Delaware dofrs not have a statue providing com* 
pensati6n to/victims of rape* However, the State 
Crime Cfrfnpensation Board does have the power 
to award money to crime victims, including victims 
of nipe* ^ ' 



DISTRICT OF COLUMBIA 

A* Definition 

Carnal knowledge of a female forcibly and against 
her will or carnal knowledge of a female child under 
16 against her will. The District of Columbia rape 
laws were reviewed by a task force in 1973, and are 
to be further studied as part of a general review of 
the criminal code. 

B. Proof 

Corroboration not necessary in cases involving 
adult victims but may be required in cases involving 
juveniles. Prior sexual history of the ^nctim is ad- 
missible but is subject to the discretion of the trial 
judges Presently this issue is under consideration 



'mental and physical incapacity to consent. 



J 



B. Proof 

, The EJeiaware statute requires corroboration, but 
it may be 'circumstantial. ^ ' 

A law which,,passed in .1975 requires the de- 
fendant, to -r^ake a written motion and an offer, of 
■ proof to the court if he wishes to introduce evidence 
of the victim's pasf sexual conduct fpr the purpose 
of attacking her credibility. The judge hears the 
evidence out of the presence of the jury and if he/she 
finds it^ "relevant and not inadmissible" it may be 
admitted.^ No evidence of general reputation or evi^ 
dence* ot specific sexual history is admissible to 
prove consent. 

A bill yf^ defeated in 1975 wliich would have re- 
quired a higher standard of proof to convict a de- 
fendant of first degree rape. The new standard would 
have required the state to prove the defendant's 
, guilt **beyond.any shadow of a doubt." 

C. Spe^ Viciitti^Issiies ^ 

' A 1975 bilhwas proposed, but not passed, which 
would have provided that a woman who gave false 
testimony leading to an arrest and/ or trial of a male 

• on a charge of jape should, upon a Adding of eon- 
femptj be sentenc«i to no less than one year in jail. 



at the appeal court level. 

C Special Victini Issoes 

None: 



FLORIDA 

A* Oefinition 

Florida became one of the, first states to pass^re* 
definition bill in 1974. Involuntary sexual battery in- 
cludes oral,^ anal, or vaginal penetration by the sexual 
ofgan of another or by any other object. 

B. Ph>o( ^ 

The statute specifies that^he testimony of the vic- 
tim need not be c^oborated but the jury may be 
instructed with respect to the weight and quality of 
the evidence. " . 

Specific instances of the victim's past sexua! con- 
duct are not admissible except when consent is an 
issue and the defense, outside the presence of the 
jury* establishes that such activity "shows sucR a re* 
lation to the conduct involved in the case that it tends 
to establish a pattern of conduct or behavipr oa the ' 
part of the victim which is relevant, to the issue jof* 
consent*' 
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C. Special yidim Inue^ 

The 1974 change also mad&h a misdemeanor for 
$ny person to print, publish, broadcast or cause or 
allow to be printed, published or broadcast in an in- 
strument of mass communication the name, address 
Or other identifying information of a victim of ^xual 
offense. 

The carrying of a tear gas gun or chemical wedpotf 
is prohibited unless the cteniical device is designed 
to be carried in a woman's purse or a man's pocket 
and contains no more than one half ounce of chemi- 
cal. 

If the victim is l^ji^ars old or younger, the court 
may order a psychiatric examination of the victim at 
the defendant s request. 



GEORGIA . 
A. Definition 

Georgia, another common law state, defines rape 



as carnal knowledge 0/ a female, fC^rcibly and against 
her will. 

Several proposed bills, * all of which were de- 
bated, wou^d have re(kfined rape as ^sexual -assault* 
' and extended the definition to include oral,'^nal, and 
genital intercourse. , ^* 



HAWAII 

A. Definitton . - 

Although Hawaii's criminal code was revised effcc* 
tive 1973, the legislature chose to continue to distin* 
guish between rape and sodomy but divided both 
crimes into degrees. The law also prohibits sexual 
con^ct by forcible cC^mpulsibn under a new section 
entitled sexual al>use. 

A male commits rape if he intentionally engages in 
sexual intercourse by force or whe^ the female is 
mentally defective, incapacitated or physically help- 
less. 

3* Proof ' 

. Corroboration is not required. However, unless the 
offense is reported to a public authority within one 
month of the occunence, no pfo^ecution may be ^ 
maintained. ' ^ 

If the defendant wishes to offer evidence of the 
sexual conduct pf the victim to attack his/her credi* 
. hilJiy^ the ffr.aised-shall make a wrtltciH&otiott4o4he- 



ConoKoration is sututorily required in^ Georgia. 
An unsuccessful attempt was made to abolish the 

conoboration requirement in'1976, r 

* * 4 

. A bill, limiting ^missibility 6f<th^' victim's past 
sexud history was passed in 1976r^^ejudge deter- 
mines- the admissibility of such eifjfdfehte at an in^ 
camera hearing at trial: The past sexual behavior of 
'the victim is admissible only if it directly involved 
the 4)articipation' of the accused or it supports an in- 
ference. that theaccused could have reasonably be^ 
lieved that the victim consent^ to intercoursef'^widi" 
the defendant. 

■■ / * 

' C* Spcdil Victiiq, bsDes ^ ■ 

fn 1974^ the Supreme, Court struck down as un* 
constitutional a Georgia statute wluch made it a mis- 
demeanor to prints publish, televise or disseminate 
th^ name, address or identity of a victim of rape. 



56 



court accompanied by an offer of proof. If^^t an in- 
tamera heai^ the court finds the evidence is rele* 
vant and not inadmissible it may be ordered admitted. 

C Special Victim Issaes 

The l^slature has appropriated funds to provide 
.comprehensive social and medical services to victims 
otsexual assaults. 



IDAHO ^ 

A* Deflnitkni 

IdahoVlaw, which dates back to 1S96, defined 

rape as an act of sexual intercourse accomplished 

with a female> not the wife ot the perpetrator where 

the female is under age, incapable of consenting on 

account of unsoundness of mind, and where female's 

resistance is overcome or her resistance is prevented 

by threats of harm. ' 

i ■ 

Several sexual assault bills which ^Quld have con- 
solidated non-consensual se:t acts under one section 
were introduced in the last year, or two but failed to 
pass. 



Proof 



Conoboration of the victim's testimony is required 
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wbea her testimony is contracii^tory^ her credibility 
is^impeached or her uacfaastity is shown. 

The proj^ed bills mentioaed in sectiwi A would ' 
ako have required an ^-camera procebding if the de- 
lendant wished to introduce evidence of the victim^s 
past sexual conduct. The evidence could not be ad- 
mitted unless it concerned conduct with the defend* 
ant or had ^curred in tlie year prior to the offense. 



C Spcdal Vklim Issues 

. None addressed in proposed {sills. 



ILLINOIS 

A* DefinitiOD 

Under Illinois law» a inale» 14 years or older» com- 
mits rape when he has sexual intercourse with a fe* 
msic, not his wife» by force and Against her will. 

^ Prool 



If a hospital provides services loan indigent rape 
victim who does not qualify for public aid or does 
not have insurance^ the State Pul>lic Health Depart* 
ment must reimburse the hospital. 



INDIANA 
A. Definitioii 




^ The new Indiana criminal co$]e» which takes effect 
in 1977» defines rape as sexual intercourse with a 
member of the opposite s^x» not his spouse» by m^ns 
of force or threat of force» or where the victim is un* 
that intercourse is occtirring or if th^ victim is 
ntally incapable of giving consent. 

■* 

B* Ptoot 

Corrotv>ration is not required in Indiana. 

Evidence of the victim^s past sexual history is ad- 
missible under the foUowing conditions: (1) tkS con- 
duct was with the defendant; (2) it would show that 
"someone other than the defendant committed the act;^ 



Corroboration is not required in Illinois as long as 
the prosecutrix's testimony is clear and convincing. 

A 1975 bill was defeated which would make inad- 
missible all evidence of the victim^s past sexual bis* 
tory except that with the defendant. 

C Sped«r Wictbn Issues 

* The use of or carrying of mace or teargas is a mis- - 
demeanor punishable by a maximtmi of one 'year in 
the county jail or a $1»000 fine. 

A 1975 proposal requiring all police to undergp 
rape sensitivity training failed to pass^ 

A Rape Victim's fmeigency Treatment Act» effec- 
tive 1976» requires that a wide variety of medical 
services be made dvailab]^ to victims «f rape. Every 
hospital licensed by the Public Department of Health 
must provide emergency hosphal service to all alleged 
rape vic^s. The tninimum requirements of that 



^ service are: (1) medical examinations and labora- 
tory tests necessary to ensure healthy safety^ and wel- 
fare of the victim^ and which may be needed for evi- 
dence at trial; (2) oral and written information 
regarding the possibility of venereal disease and preg* 
iiancy» and medication or treatment needed for possi- 
ble disease or infection; (3) provision of necessary 

^edioation; (4) blood tests for venereal disease; and 
(S) any counseling needed. 



and (3) the judge finds that the evidence, is material 
and its infiammatory or {Prejudicial nature does not 
outweigh its probative value. If the defense wishes to 
have such-evidence Admitted^ a written motion must 
be made at least 10 days prior to trial and the hear- 
ing is held outside the presence of the jury. 

C* Special Vk6m Issues ^ 

^ None* t ' 

IOWA ' * 

JL I>efliiidoii|^ 

In 1978» Iowa will begin prosecuting rapes under 
the new sexual abuse section of the revised aiminal 
code. The new code section^ which replays the old 
common law carnal knowledge statute^ defines sex- 
ual abuse as any sex act between persons when the 
act is done by force> threats^ or against themll of the 
other or when the other person suffers from amenta] 
defect ot incapacity wh|^ precludes giving cooEent. 
The 'definition of sex act includes oral» ana]» or vagi- 
nal intercourse: 

B* Pioof 

A separate bill passe^i^ 1974 eliminated the cor- 
roboration requirenjent. 



Any^ instruction cautioning the jury tciuse a diS^^* 
, ent standard relating to a victim's testimony thdn th^t. 
of otber witnesses in a sexual abuse case is expressly 
forbidden by the 1978 criminal code revision. The 
code revisign does jiot' require proof x>f physical' Ti^;- 
sistance to obtain a conviction. Evidence of the viq- 
tim*s past sexual history is presumptuously inadmisst- 
ble. If the defg^nse wishes to present such evidenceja 
. motion musrbe made and the judge determines if tlie 
evidence is relevant and material in an in-gamei-a 
hearing. * " ' 

S^^edal Victim Bsues 

As a result of the Criminal code revision, the cost ' 
of a medical exam to gather evidence and the cost of 
any treatment for venereal disease will be paid by the 
State Department of Health. * 



KANSAS , 
A. Definition 



liquids or gas. The penalty for violation of the stat- 
ute is a maximum 6 mofiths in |ai1 6r a maximum 
-^neofSUOOO, - ^ ' 



Rape i$ penetration of female sex organ by a male 
sex organ committed bv^ man with a woman not his 
wife and without her consent* Without consent can 
' include overcoAiing resistance by force or fear or the 
physical or mental incapacity Qf a wom^n to consent. 
A recently proposed bill was defeated which would 
havcimade the crime sex-neutral. 

B* Prool 

No c(5rroboration is required in Kansas. The legis- 
lature passed abiUin 1975 which allows evidence of 
past sexual conduct with the defendant or other pco- 
' pie to be admitted at trial it after an^in-camera hear- 
. ing the judge finds that it is ^^relevant and not other- 
wise inadmissible." A written motion by the 
defendant seven days before trial is required. If the" 
proset^tion introduces evidence of the victim's con- 
duct on^ direct examination the defense may cross- 
examine the victim or introduce independent jevidfence 
in the defense case to rebut the victim's^ testimony. 

.... * 

C S^^edal Vlcttm Issues 

A recent biU did not pass which would have re- 
. Squired standajd evidence-gathering kits to be us^d 
by personnel in every^hospital and free medical treat- 
ment to rape' victims. 

/Tijinsas statutory law prohibits the carrying or use 
of teargas; or similar weapons using smoke* noxious 
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KENTUCKY - , . 

A* « Definition . . . 

- Although Kentucky revised its sex offense statutes 
extensively in 1974, the terms rape and sodomy and^ 
their ordinary meanings were retained. Lack^o^^ori- 
sent is an element of each offense and , can result 
from forcible compulsion, incapacity to consent, or 
. when the victim is under 16, mentally defective or.in- 
capacitated or physically helpless. 

No corroboration is required. . . - 

Sarly in 1976, the legislature passed whatsis popu- 
larly known as the ''Kentucky Rape Shield Law*' 
which specified that reputation evidence or sp^ ific * 



.instances of the victim's past *sexual conduct with 
others is-not admissible atonal. However, the com- 
plaining ^^^tness's past sexual conduct or habits with ^ 
the defendant^ as well as the Retails of tlie specific act 
in question, may be^dmitted if the evidence offered 
is relevant and material to ^iaP^ at issue and its^ro- 
bative value outweighs'its Inflammatory or prejudi- 
cial nature. Relevancy is determined at an^in-camera 
hearing on the written motion concerning the evi-, 
^ dence which the defense must file' at least two ^weeks^ 
prior to trial. " * * ^ ^ 

C 3p^ia) Victim Issues 

* ■ ■ / ' 
A general compensation statute authorizes pay- 
ments to victimsof crimes, including rape. ^ 



LOUKUNA ■ " " ^ ^ 

A. Definition * < " 

Louisiana ame/ided^ its .ripe law in 1975, estab* 
' Itshing a statutory scWme of degrees, but continues - 
.to disjinguish between the traditional notion of. rape 
and other sex offenses, - ■ , 

* Heterosexual ripe is sexual intercourse with a fe- 
male, without her consent-'Homos^'ual rape is an act 
of anal intercourse with a.'^mal?: person' without his^ 



consent.' 



V 



».Vrroo( 

Conoboration ts not required in Louisiana. ' ^ 

A 1976 .amendment restricts admissi^ility^f the 
victim's past sexual history to conduct wiQMlie' de- 
fendant but does not establish any procedure to de- 
tennine admissibility. * 



C Special Vktim 

None. 

MAINE' 
A. ^Defiaitton 
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The common^ law definition of rape was repealed 
in 1976 and rape is now defined as compelling a per- 
son, other than the actor's spouse to submit to sexual 
intercourse b}| force and against the person's will, or 
by threats of immediate death, serious bodily injury 
- or kidnapping to either the victim or a third person> 
Tbe.crimin&l^code revision defines sexual intercourse 
as penetration ^of female organ by the male sex organ. 
Gross sextfalsmisconduct covers sexual acts other 
than vaginal int^^^^irse under same circumstances as 
rape. 

Testimony of tfie victim must be clear and con^ * 
vincing or else it must be conoborated. f 

C Spedia Victim Issues 

None* ' . ' 

MARYLAND 

A* Definitioii 

Althou^ Maryjahd made extensive changes in its, 
rape legislation in 1976, the dichotorny between rape 
aiid other sexual offenses remans a part of the law, 
ilnder the new law, xjrpe i^.'dcfin^d as Vaginal tnteir- . 
coujfise widi another person by forc^ or.threat ofjotce ' 
a^inst the will and without the cons^t erf that per-^ 
son. All other nojiconsgnsual sexual acts, including 
sexvtsA contact are.includ^n the catch-all category 
ofg^ual offenders. 

Victim'siestimcii^ need not be corroborated. 



. Aithopgh the law now limits sever^y the mtroduc- 
.tion of evidence cd! past sexnal conduct, those limita- 
tions apply only ta^rape^ Victims of %ny se^tu^ 
offense other than rape are not protected and any 
evidence of prior sexual conduct may be admitted. 

When the charge Is tape and the defendant wfsbes* 
to offer evidence of the victim's past sexijal conduct, 
an in-camera hearing must be held/ ; 

Only evidence oi the victim^s past sexual conduct 
with the defendant; evidence showing t£e source' or 
origin of pregnancy, semeti.or disease^ evidence which 
supports a claim that tbe'vicfim h^ an ulterior ,mo- 
tive j^^ccusing the defendW or evidence offered for 
irnpoachment purposes after/the prosei:ut6r has put 
the ^?tiin*s conduct in issu/may be admitted^ano it ' 
'^st be shown to be reliant, material to a fact at 
is^e and Hs pr^jUdiciat^auire-must not oututrei^ its 
^hative value. * * ^ * 

C Special 'Victim Issaes • 

A general crim^ compensation statute provides for 
awards to victim^ of rapes as well as victims of other 
crimes. ' ^ ■ * 



MASSACHUSETTS ^ • 

*: 

A* Definitioit 

' *\ 

A redefinition "bill was passed in 1974 which re* 
pealed the old common law definition of rape and 
substituted sexual intercourse or unnatural sexu^ in- 
tercourse (oraI,*^al» and vaginal)> by a person with 
another person under the age of 1 6 or who is com* 
. pelled to subrnit gainst his wiU^ by threat of bodUy 
injury. - - ' , 

Ccjrroboration of the victim'^s testimony is npt re? 
quhed t6 sustain^ c6n^ictio{i for rap^. 

Lobbyists are planning to mtpduce a bill which 
would require tlft defendant to make appllcatiorhto- 
the court'before or during trial for an in^camera hear- 
Jng to determine admtesi&ility of evidence concerning ^ 
the victim's past sexual history; Evidence of conduct 
occurring more than on'eyoar ^riorto the date of the 
c^ense would^ot be admitted^un^ss it were conduct . 
with the defendant. * . ^ 

A bill which^cmld have prohibited admlssilMlit} 
of all evideiice of tb^ victim's sexual conduct exc^plt 
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that with the defendant or which shows the souK;e or 
origin of pregnancy^ disease^ or semea has failed^ To 
pass both times tha) it was introduced, * \ 

C. rSpecial Vkliiii Issued 

In 1974^ the K^sachusetts legislature aRproved a 
bill which withholds state approval of municipal 
police training schools unless the curriculuiA provides 
for training of Personnel in rap^* prevention and 
prosecution^ reqiwres a rape reporting and prosecu* 
tion unit consisting oi specially trained police ofB* 
cers» and-a special telephone hotlihe to be used for 
rape reporting vsy each municipal police department. 
*the bill also requires that the police repons be con* 
fidential and unavailable jto the public* . 

^ As of autamn» 1976^ a bill was pending b^ore the 
legislature which would ^Uow the judge to exclude 
the general public from the counro6m at the victim's 
request- Tli^se persons who have "a direct interest'* 
in the case would be atlowed to remain. 

Carrying or using mace or teargas is a felony under 
Massachusetts state law and carries a maximum 5 
year jail sentence. *> / ^ 



MICHIGAN 
A* Defihilien 

lit 1974» Michigan discarded the entire concept of 
rape> replacing it with criminal sexual conduct, which 
.includes both sexual contact and sexual penetration. 
Sexual plaetratioo means' sexual intercourse, ciinni- 
lingus, fellatio^, anal intercourse,* oi any intrusion of 
aji object into the genital or anal openings of'anoth- 
tr*s bodyl Four separate degrees of criminal -s^y^ 
conduct were created with each requiring cert^n cfr * 
cumstances to complete the offense* 



B. Prtof / ^ ' ^ 

• . ' f * " ' ■• 

GorroboratJon of^the victim*s testimony is not r^ 
quired. » . ' 

^ ■ . • - 

. The only evidehce of the victim*s past sexual his- 
tory'which may be admitted is evidence-of the vie-- 
|.tim*s.conduct with the defendant or evideiiice of*spe-"' 
cific instances of sexual activity showing the source 
Or origin of semen» pregnancy^ or disease. 

V if the defendant wishes to offer suctt-evidence^ he 
must ^e a written motion and'pfier' of proof within. 



JP^ays after the arraignment/lf the coun deter- * 
lAines^ in an in-camera hearings that the evidence is^ 
^materfal to a fact at issue and its inflammatoiy or 
prejudicial nature does not Outweigh its probative 
value» the evidence may be admitted. 

C. Special Victim Issues 

The names of the victim and the accused and de- 
tails of the offense may be suppressed, by the magis- 
trate until arraignment, dismissal of chaises or until 
the case is otherwise concluded if either victim^ de~ 
. fendant or counsel so request. \ 



MINNESOTA 
A. Definitfon 



/ 



Minnesota passed a very comprehensive rape^ re- 
form bill in 1975 which defines the term criminal 
sexual conduct ,to include sexual intercourse^ cunni* 
lirigus, fellatio^ anal intercourse; peneration of genital ^ 
and anal openings b^ an object^ or sexual contact 
^ when cOTimitted by one person upon another without - 
the other's consent. 1>egrees of criminal sexual con^ * 
-duct were establishes^ according to the age of the; vie* 
tim, the amount of f6rce used> and han£i threatened 
orinflicted* * . . 

' B. Proof * . ' 

Under the 1975 fevisions» the testimony of the 
\pomplaining witness does not require cQrrt3borati<3n 
or the need to show resistance*. ^ - ; ^ 

In general^ evidence of the vidimus past sexum liis-. 
' tory may not be admitted in a prosecution for crimi- 
f nal sexual cotfduct. However^ when consent or fabri* 
cation is a defense^ evidence <rf conduct of the victim 
tending to establish a common scheme or plan of 
sunilar sexual conduct tmder similaf circumstances * 
may be admitted if it occuned within the last year * 
and the judge finds that it is' material and its proba* 
tive value is not outweighed by its pi^judicial .value. 
Evidence 0f pas^'exual conduct jnay also be ad- » 
mittcd frit wa^ with -the defendant or would show 
the source a( semenj pre^aifcy, or diseacse or if 
* offered Jo jmpeacb the victim^s te$timon;^« * 

4 In order to admit tany such evidence^ a motion by 
^ ^^die defense'^usi be made prior to trial and proposed 
e^ei^? presented at a'hearing held out of tKte pres- 
"'eii^epf&ie]ury:y f' ■ . , , " 



. C Special Vktim IssmH , * . 

Costs incurred by^hospitals or physicians for an 
'evidence-gat^ring examination of the victim must 
'Tibe paid by the county in which the alleged offense 
was committed* > . , 

An act passed in 1974 authorized^ the Commis»_ 
stoa^r of Corrections to develop a statewide program 
to aid vtcttms^f sexual attacks. The statewide pro- 
gram included voluntary counseling to be made avail* 
able tavtctin&.throughout the proceedings following 
the fape» including hospital examination, police in^ 
vOstigationr and questioning of witnesses and trial. 
The Commissiwier of Corrections was also directed 
to assist in establishing sensitivity training for prose-^ 
cudng attorneys, local police and peace officers^ and 



MISSOURI 

^ KsLpe is unlawful carnal knowledge of a woman 1^ 
force/ * ■ ^ 

B. Proof ^ 

The Victim's testimony need not be corroborated 
'Unless it is contradictory in nature or unbelievable. 



hospit^ personnel. 



Tt^e court may no longer give jury instructions to 
the effect that it may be^inferred that a complainant 
who has, previously consented to sexual intercourse 
with others would be more lik^ely to consent to inter- 
course with the defendant; that the complainant's 
previous or subsequent sexual behavior may be con^ 
sidered in detetmimng*the credibility of the com- 
j>lainant; tliat criminal sexual conduct is a^ charge 
^easily made but difflcuh to disprove; or that the com- 
platnaQt's testimony should be scrutinized more 
closely thiiii the tesUmonVof^other witnesses* 

Us9 or carrying of mace and teargas are forbidden 
by state law. ^ . - 



MISSISSIPPI - , 
A. Definition 

Rape is caimal ^knowledge of or ravishing of, a fe- 



male by force. 



B. Proof \ ; ^ 

Corroboration is not required. . , i. 

A proposed bill which did not pass would have 
placed a totaLban on admissibility of the viotimV 
past sexual history, ^ ^ 

C Sjpecial Vktini Issues , 

None.. ' 



> C Special Victim Issues ^ 
Nc«ie. ; 

"MONTANA ^ , 

A. Deflnilton 

A 1973 revision of Montana rape laws substituted 
y^e 'term "sexual intercourse without consent))^ for 
y rape. A conviction of sexual intercourse without con^ 
; sent. requires that the person knowingly had sexual, 
'intercourse without consent with a person not his 
spouse. ^ ' 

A section entitled sexual assault proscribes know^ 
tng subjection of another person to sexual contact of 
another person to sexual contact without consent; 

A separate section, deviate sexual conduct, makes 
homosexual conduct illegal. ^ ' / 

B. Proof * ' 

Corroboration is qot required in Montana. * 

Jn 1975; admtssibili^ of the victiii]fs^pa$t sexiM 
conduct was Umttecl^o evidence of past conduct with 
|he defendknt, or evidence of ^ecific instances of in* 
* tercourse'to shoW the origin of semeiii pregnancy or 
disease.. A bearinjg must be held out of the presence 
of'th^ juiy to dete^ne whether such evidence will 
be adidtted.^ * — \ ^ ^ 

Bepre 1975 cban^s, a jury 4nstructicMi could be 
given tfaauallowed th^ Jury to infer &oo^ complain* 
anfs failure to*report\a rape itnmediateiy that she 
not filing iLhe tnmi. The bill passed in 1975 
^lows the defense to show.t^ht complaint was not 
t&nely but the jury is to bje instructed that thatiact 
^ standing alone may not bar conviction. < 

C Special ^^^ctfm \ 

No statute provides victun\compensation nor; is 
^ carryyig of mace Qr teargas ^roliibited. 
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^ NEBRA^ 

' A, befioitiOB * 

Nebraska rape laws underwent an extensive ktvi'* 
sioQ ih*i975; Two degrees of sexual assault were 
. created which consist of sexual contact and sexual 
penetration. Sexual penetration includes ora|^ anal» 
and vagma! intercourse andpenethitions by means of 
an object. Rape is a crime between husband and wife 
even when they are living together. 

>^ 

Before specific instances- of past sexual history of 
the victim with people other tban'the defendant may 
be admitt^, an in-camera hearing must be held! If 
' the judge determines that the^ activity which the de^ 
* fens^ seeks to -admit sUows such a relation to the 
conduct involved in the case and tends to establish i 
' pattern of conduct or behavior on the part of the vic^ 
tim as to be relevant to the issue of consent, it shall 
admitted. The new. law also provides thaf the past 
sexual conduct of the defendant may be admitted if 
it is found by the judge-to Of relevant. - - 

^ C: S^edal Vicfmt Issues 

- A bill which wbuld provide compensation to vicr 
tims' of crime will be considerda^ by the legislature 
dtiring the next^ession. 



victim's credibility as a witness unless the prosecutor 
has presented evidence conceming the^past sexual 
cond#::t of t^a victim. 

C Speida) Victim Issues 

Each county must pay the costs incurred by hospi- 
tals for initial emergency treatment ojF rape victims 
and any examination performed for evidence^atber* 
ing purposes. By ordinance, each Board of County 
Commissioners is also authorized tc^rovrde up to 
$1»000 t6 rap$ victims who require counseling and 
medical treatment. Howe>^, in order to obtain bene- 
fits of the program the victim must file a criminal 
coiriplaint witbin 3 days of the occurrence of the 
offense. > 



NEW HAMPSHIRE 

All nonconsensual sex offenses ^were consolidated 
info a sexual assault 'law in 1975. Sexual penetration 
(oral, atial, vaginal intercourse and intnisicm by an 
object into genital or analfl^penings) and sexi^ ccm- 
tact accompli^ed by application of physical force or 
violence, by threat of force or ret^^Iiation, by coercicm 
or when, ttie victim is^ mentally- incapacitated are 
within the'definition of sexual assault \ 



NEVADA; , ■ ^ 

A, Deflnftioo . * ' 

. Despite efforts ip 1975 to pass a redefinition bill 
modeled afterVthe Michigan stamte, Nevada remains 
onis^of a number of states which d ffines rape as 
camal knowledge of a female against ner will. 



No iXMfoboration is required ip Nevada.- 



In (HQer to have admittedvany evidence of the vic- 
timY^past|j^ual conduct, the defense must submit a 
imen offer of prool to the court including the spe^ 
"^cific facts be expects to prove. If the offer of proof 
is sufficient, the^court.wiU order a heating out of the 
presence of the jury. Jf the evidence is relevant to the 
j^sui^ of consent, and js not required to be excluded, 
it may.be admitted. "pie defendant may not present 
evidence of i^evious sexual conduct to challenge |he 
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* / * 

The testimcmy of tllei victim need not be corrobo-* 
rated to .sustain a conviction. No evidence of any 
'prior consensual sexual activity betw^n tibe victim 
and anyone other than the defoidant may be ad- 
mitted V ■ ^ J ^ 

^ No prosecution foV sexual assault may 'be had u^ 
less the offena^as jej>orted to iW enforcem^^/w* 
thorities within 6 mcmths of its occurrence. 

C Spedal Vldliii bsnes . 

None,- ' ^ . V . 



NEW JERSEY , 

New Jefsey follows thV XJmmpqlaw ydiich defides 
rape as carnal Knowledge j)l-a^^m^n^ forcibly^ anil 
against het will. . ^' L :^-';;^j^^^^ 
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* t 
: Ifthe defensewishestajntToduce any evidence re^. 
gatding the sexual history of the victim, it may 
imake application- to the court for an order at any 
time before oir during trial. It at ^ in^amera hear- 
ing, the court finds the evidence relevant, and it^ pro- 
bative value i^ not outweighed by the undue prejudi^ 
cial value, or JikeJihood- of confus^g the issue, or 
that it would not be an unwarranted ihvasion of pri* 
vacy, the evidence will be ordered admitted. Evidence 
<jt the'victim's conduct which occurred more than 
one year prior to tfae date of the offense will be pre= 
sumed inadmissible unless clear and convincing proof 
to the contrary is presented. ^ 

Corroboration is not required in New Jersey. An 
. attempt to codify ttj^t case law rule was defeated in 
1975. 



C« Special Vktim Issoes 

1 1n 1975, other proposed bills were defeated which 
'^<3n^d,have'jfirovided compensation to rape victims, 
£!^^llsh6d.a sex crimes analysis uniti required train^ 
ing ^^|]i>g^Jcce in handling rape intrestig^tions and 
allowed £^\viet|in's name to be withheld. 



NEW MEXIC0 
'A. DefinUloii 



The recent changes in New Mexico*s rape Jaw 
widened considerably the scope* of forbidden conduct. 
The crime o| sexual assault is divided-into degreses 
ht&td on whether .or not there was penetration or 
contact, the tige of the victim, the amoiftit of force 
used^ and harm resulting to the victim. Sexual pene^ 
tration includ^ ^al, anal aiid vaginal intercour^ 
^ and penetration of gem'tal and anal openings with 
objecL 

^ Under the 1975 statutory revisions, corrobotatioj^ 
is not required and the ^ictim'^ testimony is.entitted 
. to the same weight-as'any other witness. 

/^Gpinion'^or Veputati<Mi ;evid^ce^ or specific in* 
staiiic« of the^victb^'s^past scxual-histo^y^jciU not be 
. admitted: n^iidess\a ^ntten'|^ the de^ 

''tpndsint^^d the court &lds.^.at an in-csnera hearing, 
th>tft^e:.evi4e^ to the gi^ and its in- 

fl^tmniatory or prejudicial nature dm not outweigh 
its prbbative value,.- ^ - 



C Special Victim Issues 

None* ' ' - 

f 

NEW YORK 

* ^ * - 

A. Definitioii ^ ^ 

^ Rape is defined as sexual intercourse by a male 
, with a female by forcible compulsion when she is 
physically helpless to resist, or legally incapable 6f 
<^nsent by reason of a mental defect. Oral and anal 
cintercourse without the bjher person^s consent are 
' cIas§]fi^ed as sexual mi,scQaduct. 

B* Pioof , <^ 

New York's requirement of ^corroboration for all 
three elements of rape (force used, penetratiCHi, and , 
the defendant^ identity) was abolished in 1974. Cur- 
rently, the statute requires corroboration for any sex- 
ual offense in which lack of consent is an element but 
the incapacity to consent results from the victim's 
age, a mental defect,' mental incapacity, or when t^e 
defendant is charged only with an cutem^. 

Evidence of the victim'^ past sexual conduct is not 
admissible/nmder 1975 ^endments 'unless the eyi^ 
dence: (l/provesor tends to prove specific instances 
of condiSct with the accused; (2) proves or tends to^ 
prove the victim has been corvvicted of prostitution 
or soliciting; (3) rebuts evidence presented by the 
prosecutor regarding the victim's failure to engage in 
; sexual acts during a given period of time; (4) ex^ 
plains origin or source of semen, pregnancy or dis- * 
ease; or (5) is found by the court after **such hearing 
as the court may require^ to be relevarn and admissi- 
ble in the interest of justice. * - 

^ C Special yUSm Issnes 

' ^ New York has a program providing compensation 
to the irmocent victims o£ violent crime, including 

^ victim? of rape. The program covers medical ex- 
penses, with no maximum limit, arid .other losses up ' 
to a limited maximu{n. Eligibility for compensatiOQ 

. ^ is^subject to a means test. ' 



NORTH CAROUNA 

Rape IS carnal Knoiyledge of 9 female 12 years or 
older by force and against herwill/ . ^ 



New legislatioD> just drafted^^but not ititrcduced, 
would establish the crime *of sexual assault which 
would include orat^ anal; and^nitat intercourse, 

B. Proof- ^ - . , . 

The victim^s testimony need not be corroborated 



Efforts are now underway to, draft le^ajioffwl 
would restrict admissibility of the victii^k past sex- 
ual histoid to only that conduct which w^ with ihc 
defendant. . * 

C. Special Vktim Issues 

Proposed 'bills which are now being drafted by 
various^ groups ma^ include authorizatipn and fund- 
ing for special training of law enforcement and hospi^ 
tal personnel. 

Present statute forbids use and canyingi)f ma^ or 
tear gas. . 

The judge is authorized to exclude^ by statute^ 
during ti^e victim's testimony at trial or duripg the 
prejiminary hearings all people except officers of the 
court> tKe defendant, and those engaged in the trial. 



NORTH DAKOTA 

A. pefinitfoB 

A criminal code revision, effective 1975, elimi- 
nated the term of rape and substituted for it ''gross 
sexual, imposition,? The scope of the definition was 
leadened ^from sexual intercoQrse with a female not 
the wife of the perpetrator, to *'a s'exual act 4ith an> 
other wh^e the victim submits by force, threat of 
force or wfiere victim^s capacity to ^praise or con- 
trol conduct has been substantially impaired.'' 



B. Fioof 

The 1975 legislative changes prohibit introduction 
\ of opinion evidence, r^utation evidence,' or specific^ 
instances of sexual conduct with others to prove con- 
sent^ although the'defendant is allowed to rebut iesti- 
mony relating to^ victim's past sexual history offered 
by the prosecution, 

fividence^df y|ptim's, sexual cot^duct is admissible 
to atu^^fiel credibility. If the defendant wishes to 
, offer such evidence/ he must make a written ;motion; 
^accompahiicd. by an oflferof proof A Tieari^^g^^^n the 
motion is held out of the presence of the jury. If'lbe ' 
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Judge Iflnds the evidence, relevant and not legally in- 
admissil^ef it will be ordered admitted. ^ 

1 , \ 

a S{wdal Vkfint lines' * v ' ^ 

By statute, compensation is availabl^to victims of 
all crimes. Including Tape; Compensation to victims 
is limited to expense/ under $100- : \ 

OHIO 

A. Defiidtion 

# * 

Rape is defined ^s sexual conduct with another^ 
not the spouse of the offendtr^ by forde, threat of 
force or when the vidimus judgment or control is sub- 
stantially impaired. Sexual contact without consent 
is also prohiHted. * " 

B. Pioof 

f * - 

Corroboration is required to convict, a person of 
.sexual imposition, which is sexual contact without 
consent • . - ' 

The victim's pastzsexual history is admissible- only 
in two instances: / I) to'^w^the origin .of sperm, 
disease, or pregnancy ; or (?) if the conduct was with 
the defendant and it is material to a fact at issue and 
its inflammatory or prejudicial nature does not. out- 
weigh its probative value. The defendaht^tist tnafce^ 
the motion to order the evidence admissible at-the- 
preliminary hearing or ttitee da^ prior to trial. The - 
hearing to determine relevancy ts heldJn tiw ju'dgejs ^ 
chambej:s,. * ' ^ , ^ " r' 

The statute specifically states; that the victun ne^ 
not prove physical teststance. " \ . ^ _ ^ 

C Special ;Victiiii Issues \ 

A 1*975 statutory change allows the ^names of^e 

victim and the defendant and the details of the evi<^ 

dence to^be mtbheld until a preliminary hearing is 

held.. ' " ■ , ^ • 

4 * - 

■ The victim may also have private cpUnsel pr^nt, 

at the in-'camera hearing tp\determtne. adhussibilit^r- 

of prior sexualliistory. th^ yjc.tij£.|i indi^nt, jhen 

the court ip^rupon^ vicBni*s miyonr^t^lJpiiil jcoun^' 

sei ^'.j^- ^ : '^y "1 s^'/ ^-^ ; - 

.,TKe^.^75;statuito^ changes also allow minots jto--;= 
dbt^in m^ii;aLtJ^4^ent aHsr^a rape Vith6t^t;their;^ 
_parents* amscbt^'Tegmres ^the sfaje^-fo pay for. the 



medtca] examination tf used as evidence at tri^l,^ and 
re<|uires the public health^,;clepartinent to establish 
standard eyidence-gathering procedures to be fol- 
lowed by all hospital personnel. The victim also, has 
tbe right to be infonned of ^all medical and psychiatric 
services available.' 



ihe court finds the evidence is relevant and not other- 
wise inadmissible, the evtdence'may be introduced. 

C. Special Victiin Issncs' 

None. ' ' ... 



OKLAHOMA 

A* Definftioa 

Rape 15 an act of sexual intercourse accomplished 
with a female not the wife of the perpetrator where 
she is incapable of giving legal consenrthrough lun- 
acy or unsoundness of inind, where she resists but 
her resistance is overcome by forca or violence or 
threats of force, where she is unconscious, or when 
5he is prevented from resisting by a narcotic or an- 
esthetic agent. ^ 

B* Proof 

No corroboradon of the victim's testimony is 
heeded unless it is inherently inprobable. ^ 

A bill which passed in 1975 prohibits admission 
of any^ evidence of the victim's past sexuai conduct 
except where that conduct was with or in the pres- 
ence of the defendant. The defendant may also rebut' 
kry testimony relating to the sexual conduct of th$ 
victim if tbe prosecutor first introduces such evidence. 

C Special Victini Issues 
None. 



^OREGON 
A* Definition 



. A person commits 'the crime of rape if he haS^ex^ 
ual intercourse with a female by forcible compulsion. 

R troof. _ 

The testimony of , the victim ne&d not be^corroW: 
rated. ' ' r" * * 

Only^ evidence of sexual condtlct between the vic^ 
tim and Jhe defendant m^y be admitted in a prosecu- 
tion ior rape since 1975. If the defendant wishes, to 
introduce such evicience during the trial to negiafe' the 
extsipnccT'of forcible compulsion^ he must requcsK 
hearing to be held out of^the presence,of the jury* If 



PENNSYt^y^U . /. . 

_ : A* Definmon: >;.. 'y 

A person commits m'pe tf he engages in sexual in- 
tercourse with another, not 'his spouse, by forcible 
cor^pulsion, threats of forcible compulsion, or when 
the other is unconscious or so meijtally deficient as 
i to be incapable o/ consenK 

Proof ' . . 

The .testimony of a victim need nolK^e corrobo-* 
rated as provided by statute. The credibility of a vic- 
tim is to be judged by the same standard as a victim 
of any other crime and no Instruction may be given * 
cautioning the jury to view the t^imony in any way 
other than th%in which the -testimony of all victims 
is viewed. 

tio evidence concerning the victim's past sexual 
conduct is admissible unless it was with the defend- 
ant. If the defendant wishes to offer such evidence^ a 
written motion must be filed and the evidence heard 

at an in-camem hearing. 

* * " 

A 1976 statutory revision abolished. tile requires 
ment of prompt^ - complaint .(^vithin 3.'months of' 
the offen^e^» aJthough;tHe defen4ant.ntay introduce 
evidence^f the vjctim*s failure to repbr^promptly. . 

.C special ^g^Issoes 

A biU to ^^^^ znd tmd a^ special sensitivity^^^- 
training progra^jor criptfinal Justice personnel is" 
currently being considered ^ ^ * 7. - : 



RHODE ISbAND 
A. Defiiiitlon 



^ 



The Rhode Island-statute retains the romm6h4atr"^j5^ 
definition- of rape. ^iWattempt to expand the define 
lion of ^ape to include other noncometistial sexual^^ 
conduct, including contac^^ was. defeated in 1975, 



B*' Proof,, - ' ' 

J Cprroborktion is not rec|uired in Rhode Island* 





if* Restrictions on admi^sibiUty of the victim^s past 

^s^xual history are m effect as a result of a criminal 
procedutie rule approved by the bench and bar of 

^Rhode Island and promulgated by the Supreme 
Court Jn 1975. When the defendant wishes- to intro- 
duce evidence of the complaining witnesses jiast sex- 
ual condti«t^ith others, he must give oral notice and 
make aVoffeb^of proof out of the hearing of the jury 
and my spectators. The court then rules upon the ad- 

iihi,ssibility of the evidencfe. 

C Special Victim Issues ' 

A proposed bill (1975) , would have required phy- 
sicians, health care i^orkers, social workers and coun- 
selors to have the consent of the victim before re- 
porting a rape to the police. Its purpose was to 
encourage rape victims to seek prompt medical 
treatment. 



SOUTH^CAROLINA 

A* I>efiitition , 

No changes have been^made in South Orolina]s 
definition of rape in at least 100 years. The statute 
reads: "Whosoever shall ravish a woman, married, 
maid, or other, when she did^riot consent, either be- 
fore or after, or ravisheth/^ woman -^Srith force, al- - 
though she consent aft^ shall be deemed guilty, of ^ 
rape." / * - . 

In 1975, a.bin nfoilele^i after TFlorida's sexual bat- 
tery law,<)efimti^ oi which included anal, oral, and 
genital intercoirse failed in committee, 

Propof^eois of rape reform legislation arc plan- 
ning to i^roduce a Michigan-style bill in late 1976, 



>rroboration of the victim^ testimony is not re- 
jired. 

The proposed bills have attempted to restrict ad- 
missibility ofVhe victim's past sexual history to^con- 
duct occurring with the defendant or specific in- 
stances^f sexual acts with others ^;ilifch explains the 
source or origin of semen, pregnancy or disease. The 
defendant wopid be required to,make a written mo- 
tion before trial and make an offer of proof at an 
in-camera hearing. ^ . ' 

C Special Victim Issues 
South Carolina, like Virginia, allows the victim i^^ 



a rape case to submit her testimony by deposition. 
No one other than the prosecuting attorney, the ac- 
cused and his counsel may'attend the deposition un- 
less the judge expressly allows it* T^ accused has 
the right to object to admissibility of testimony either 
at the time the deposition is takeh^ or at trial when 

the deposition is offered into evidence. 
* 

The deposition is to be destroyed after trial^if no 
appeal is t^en from the trial CQurt decision. 

The proposed statute would require tha£ the state 
bear the cost of the medical, examination of the vic- 
tim. 



SOUTH DAKOTA , 

A. I>efinition 

Rape is an act of oraK anal, or genital penetration 
accomplished with any person by fgrce, coercion^ 
threats of harm, *3or when the victim is incapable of 
cpnsentii^ because of mental^ or physical incapacity. 

B. Proof ' 

Corroboration is not required. 

Evidence of the victi]:^*3 sexual Conduct with, 
others is not admissible tffifess it is relevant to a 
fact at issue. If the defendant wishes to offer such 
evidence, the court must hold a hearing, out^of the 
presence of the jury and the public, to determine 
Jts admissibility, 

C. Special Victim Is^es 

Any person convicted of rapS must be given an 
initial psychiatric evaluation to determine if counsel*^ 
ing is necessary. If so, then counseling mtust be made 
available in prison and 'counseling may also be made' 
a condition of parole. 

The names of the victim and the^accused and^he 
details of the incident may be suppressed at th^ 
request of*either person until arraignment, dismissal 
of charges or the case is otherwise conclucled. 



TENNESSEE 

A. I>efin]tion * ^ 

In Tenrtessee^ rape, is tt^ utilawfu^camal knowl- 
edge of a wotnan forcibly and against her wilL A 
criminalrsexual conduct, statute modeled after the 



Michigan billf which would have grouped all non- 
conseasu^ sex acts» wa^ defeated in 1975. 

.B. Proof 

Corroboration is not required in Tennessee, 

In 1975^^ a bill passed prohibiting admisaon of 
eviden(;e of any sexual activity between the victim- 

,aiKi persons other than the defendant except when 
consent of the victim is at issue, the evidence may 
be admitted if it is established to the court outside 

' the presence of the jury and speaators that the 
activity shows' such a relation to. the conduct of the 
viaim involved in the case that it- is relevant to 
consent'.- " ' " . - 

C Special Vktnn Issues " . 

Carrying and use oLtoargas or mi^be' is legal if the 
canister is designed t^be carried in a- purse or pocket. 




.TEXAS 

A- Definitian 

Although Texas rewrote its rape laws in 1975, like 
Maryland^ it chose to continue the distinction be- 
tween rape and other sexual offenses. The new statute 
defines ra|)e as sexual intercourse with a feinale not 
the wife of the offender without her consent. Without 
consent is defined hy listing circumstances in Which 
tbe female will be presun^ed not to have consented^ 
e>g., where the offender compels the victim to submit 
by force that overcomes ^ her earnest resistance. 
Deviant sexual intercourse; defined as oral or anal 
intercourse^- is a' separate offense Entitled sexual 
abuse, 

' Vi.ctim*s testimony in a rape" case need not be 
corroborated if the victim informed, any person 
othef than the defendant of the alleged offense 
within 6 months of its occurrence: 

In order to^ admit evidence of the victtm^s past 
jexual history (whether it is opinion^ reputation or 
■specific instances) \the defendant- must request ^ 
\in-camera>hearing on the matter. The judge may 
adniit tjie-evidence if, and only if/ it is materiaTto 
a^act at issud and its probative value it not out- 
wei|^ied bjr its inflammatory or prejudicial nature,. 
The court shall seal tiie record of the hearing" after 
Admissibility has .been determined,. 



Special Victim Issues 

A viptim^s com^nsation bill passed in 1974 
which requires tbe state to pay only the cost of tbe 
evidentiary medical exam. 



UTAH 

A. mfinitioD ' 

In Utah, a male person commits rape when he 
has sexual intercourse with a female^ -not his mlt, 
without her consent. A report has been submitted 
to the state legislature which has-'iecommended 
eliminating sexual discrimination from Utah's taws 
regarding rape and sexual assault. 

Proof ■ ^ 

Corroboration is not required. 

Presently, there are no restrictions on the admissi-* 
bility of the victim's past sexual history; however, a 
bilL scheduled to be introduced in the 1977 session 
would allow such evidence to be admitted ivhen the 
conduct was witii the defendant cx to rebut evidence 
presented by the prosecutor concerning- the^victim^s 
past sexual conduct. A motion by' the defendant 
would be,required and admissibilit;^ would be deter- 
mined at an tn^amera hearing. 

C Special Victim Issues . - 

Plaiis are being made to introduce a-ibill in 1977 ^ 
which would reimburse victims for the cost of 
medical care» jexaminations and counseling. 

VEBlSoNT 

A* mfinaion , 

Vermont continues to follo^ the common law 
definition of rape; carnal knowledge of a female, 
person by .force and against her will: < 

A proposed criminal code revision woi^ld xo|i* 
tinue the use of tbe term rape but Wi^uld redefine 
it so that it would include any sexual act (anaU oral^ 
vaginal intercourse) with, another {>eisan> not the 
o3ender*s spouse^ when the victim is compelled to 
participate ^y 'force and against his/her will^ by 
threats or coercion^ or when the victim's ability to 
' control pr appraise his/her own behavior has been 
s^stantially impairedf. Nonconsensual sexuU contact 
would ^Iso. be a^rime. 



Conoboration is required by case law but prompt 
complaint or other circumstantial evidence will 
$uflic'e. The proposed criminal code revision would 
abolish the requirement of corroboration. 

Proposed restrictions on admissibility of the, vie- ^ 
tim's past sexual history would require the defendant 
to file a written motion within 30 days after arraign- 
ment or IG days prior to trial. At the in-camera 
beai;jng, ijf, the judge detennines it is relevant, evi- 
dence of the^victim^s past sexual conduct with the 
defendant or evidence which shows the source or 
origin of semen» pregnancy or di^ase may be ad- 
mitted. Opiniofi or reputation evidence is never 
admissible. ^ 

C S^peci&l ^dmi Issues 

The;proposed bill would also have required the 
judge to suppress the name pf the victim* and t^e 
details of the incident upon request of the prosecutor, 
or victim or "upon the court's own motiom * 



yiRONUy , 
A% DefinitioA 

Rape is carnal knowledge 6f a female against 1ier 
will, by forc». 

B. Proof 

No corroboration of the victim's testimony i$ 
required in a rape- prosecution. * 

A. bill proposed in earljf 1976 would have pro- 
hibited any evi^dence of* the victim's past sexual 
conduct unless the defendant could sbow a prior 
association with the victimrby corroborated evidence. 
The prior association would be established outside 
*the presence^ ofcthe jury. 

C Special Vidiiii Issues / ^ 

By statute, Virginia alows-the victim and other ' 
witnesses in:a rape.case to give* testimony ^ depo- 
- sition ratber than oral testimony in ppen court. The 
^fendajit^^ counsel, and the prosecutor are present 
at the depo^tioiranaihr judge rules upon all evi-- 
^dentiary questions open court. No other' 

p^^le^tpay he present without expr^ permission 
of the iudge. * * 



^The Virginia. Legislature passed a 'resolution in 
1976 directing the Virginia State Crime Commission 
to conduct a study on criminal sexual assault, in- 
cluding changes needed in legislation^ law enforce- 
ment» punishment and rehabilitation^ public edui^a- 
"tion and court process. 

WASHINGTON 

. A* DefinifioA , . v * - 

Although Washington detained the term rape in 
revising the rape laws in 1975, the definition of 
sexual intercourse was rewritten so that it included 
vaginal and anal {penetration by an object^ oi^and 
anal intercourse as well as vaginal sexual intercourse. 
Rape is defined as sexual intercourse with another 
person by forcible, <;ompulsion or, when a person is 
incapable of legally -consenting by^as6n of physical 
or mental incapacity. 

B. Proof 

The victim's testimony need not be corroborated 
in Washington as provided by ^atute. 

A written preuial motion accompanied by an 
oifenpf proof must be made'by the defenfjant* Hie 
hearing is heldout of^e presence of the jury. 

All evidence of the< victim's past sexual history 
is inadmissible on issues of credibility and consent 
' except in instances where the defendant and the 
vi&im have^ engaged in sexual intercourse ^before 
^ and that past intercourse is matenar to the-issue of 
consents The ^idence may be admitted^yid^con-^ 
duct' between the victim and the accusi^l^^eter- 
mined to be relevant end its probative value is 
' substantially outweighed by the probability t^at^its 
admission will create a substantial danger of undue 
prejudic^and th^t its exclusion would result in deni^ 
''of sdbstSntial justice. ^ . 

; Cr . special Victim Issues 

The judge may exclude all persons except neces-'' 
sary witnesses* the defendant* counsel apd those who 
h/ve a direct interest in the ca?e or the work cflf the 
court from the hearing concerning admissibility of 
the victim's past se^^ual bistdry. 

Washington's Victims of Crime .Conyjensation 
A^t authorizes state payment of crime victim's medir 
cal bills but no compensation is paid unless the 
victim reports the crime to local^ authorities witbin 
72. hours. . ^ ^ 



WEST VIRGIMA 

A. J>efiti](ioa. 

Sexual assault is defined as sexual intercourse 
(anal, oraf or vaginal intercourse) with another 
persdn by forcible compulsion or sexual intercourse . 
when the othet person is incapable of consent be- 
cause he/she is mentally defective or incapacitated 
or under 16. " ■ , 

B. Pioof ^ ^ 

Corroboration is not required. 

Evidei^ce of specific instances of th^ victim's past 
sexual conduct is not admissible on the issue of 
consent unless such conduct was with the* accused. 
AH such evidence which the defendant wishes to 
offer must first be heard out of the presence of the 
jury. 

Evidence of the victim's conduct with others, 
opinion evidence, and reputation evidence arc ad- 
missible only for the purpose of impeaching the 
victini's credibility if the prosecution puts such 
Credibility in issue. ' 

Special Vidiiti Issues 
None. 



•WISCONSIN 

A^ Oefinitioii 

In 1976, Wisconsin repealed its rape law, re- 
placing it with) a comprehensive redefinition section 
entitled sexual assault covering all nonconsensual 
sexual acts. Both sexual intercourse (includes fellatio, 
cunnitingus^ anal intercourse or any other intrusion 
of^any object Jnto the genital or anal operiing of 
another) and Sexual contact are included in the 
definition of sexual assault which is divided into 
degree according to amount of force used and 
harm to the victim. 

B. Proof 

CftrrpboratiPn of victim's' t^timony is not re- 
quired* . 

' Any hearing involving the admissibility of evidences 
of prior sexual conduct or reputation of a complain- 
ing witness must be conducted out of the hearing 
qf the jury. . 



Evidence of prior sexual conduct of the victim 
may not be admitted into evidence except evidence , 
of the victim's past sexual conduct with the^ de- 
fendant evidence showing the source or origin of 
semen, pregoan<^ or disease or evidence^ of priAr 
untruHiful allegations of sexual assault made by the 
victim. Sexual conduct is denned by the statute to 
mean any conduct or behavior relating to sexual 
activities of the complaining witness including but 
not limited to use of contraceptives, prior sexual 
intercourse or contact, living arrangement ancl life- 
style. 

C* Special Vidim Issues 

The 1976 sexual assaulLiHl requires the judge at 
tha request of the Complaining witness to exclude all 
people from the evidence hearing who are not offi- 
cers of the court, members of witness's or defendant's 
families or "others deemed by the court to be sup- 
portive' of them'' or otherwise are Required to attend 
the heating. The judg^ may also exclude all persons 
from the'hearing if he wishes. 

^Carrying and use of mace or teargas is prohibited 
by state statute. ^ \ 

WYOMING • * 
Definition 

Wyoming has kept the.. traditional cpmmon law^ 
definitioiv of rape — carnal knowledge of a woman 
forcibly and against her will. 

A 1976 blir which completely rewrote the rape 
Jaws did not pass. The bill was similar ^o the 
Nfichigan statute, defining sexual assault to include 
oral, anal, and genital intercourse and prohibiting 
nonconsensuaf sexual contact. 

Proof . * 

Corroboration is nofffeqUired and the 1976.pro- 
'posal explicitly stated that. . . ■ 

There are no statutory restrictions on the admis- 
sibility of the victim's past sexual history/ The pro- 
posed' bill would have, required a Written motion 
and offer of proof by, the defense if it wished to 
offer ^6&ficc of sexual conduct with others. for 
the purpose o( challenging ^the victim's credibility 
or to show that the yicti^ "was ac^iihg In conformity 
with a trait of character.V IJnder the proposed sta- 
tute^ reputation and opinion evidence would not be 
admissible to show 'consent/ * ^ 



The proposes bill also forbade the following jury 
instructions: (1) that rape victims*, testiniony be 

: viewed differently than the testimony of victin^ of 

^ other crimes; (2) that the testimony of the^vjctim 
be; examined with caution solely because of the 
nature of the charge; (3} that charge of rape is 
easy to make but difficult to defend; (4) that it may 

' be infened that anyone who has previously con- 
sented to sexual intercourse .with persons other than 
^fendant would be more likely to consent to sexual - 

'''iiitercourseitiaiii; and (5) that prior sexual conduct 



■ ■■ ■ ■ ■ 'I - 

in and of itself may be con^dered in determining 
aedibility of:witnesses. j 



C* Special Victim Issues 

The proposed law would also have: (1) 'required 
a doctor in each city to be on call 24^hours a ^ay 
to provide treatment for rape victims; (2) required 
the county to pay the costs of the'victim*s medical 
exam; and (3) allowed the names of the victim 
*and.the defendant to be withheld from the public 
until the court took* jurisdiction of the case. 
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. This category encompasses vi^ctim payments under trafdittonal ^vrctfm compensation .stattftes 
B,s w^if as Especial medical services provided through local , facilities. * ^ ^ - 

The Georgia privacy •^Statute was declated unconstitutional. . , 

Rape charges between spouses tar^; ireferred to family Court.. . " ^ r \ * ^ 

" ■<^hio -statute re?[uires standard hospital^ protocol Sort evidence gathering . ' 



^Restrictions promulagated ^y Sl;ate Supreme CdBFt^ in. 1975- 



■ V ' APPENDIX B 
MpbEL PENAL: 

jTentatiy^ -DrHt'^^ 1955) * 



:eht tQ"S207*4i Vhich appears as S213,4 of the aRprOved 1962. draft, supra:] 
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,Ba^k0icwd\m;d Gener*al^Sahme of Proposed Section 



witB X „_ 

fundiinentajj deceptiqn* 



|t isyevferywhere regarded as a. serious offense .fo^ a male to ha^sg^nte^rcourse f 

fentale other than his wife by means of force, threats, or certain^brms^^^-^- 

_ _^ __ ^hp'. chief pa^pblems ar!& (i) to-decide and express what^. 

sh^ll >e th4 minimiart amount of coercion or deception ^ be included here, i + e*, 

' drawing the line between rape-seduction, on the one hand, and. illicit intercourse -* 

'on the* other; \and (iiy to -devise a grading' system that distributes'the entire 
; ' A:'. ^ , . * ^ . ^ ' ' / ^ " 
group of of fena^es' rationally oye/the range of available punishments* pie latter 

j>rbbl.eDft^is espaeialiy 3^ (1) th4 ujEjper xainges oA punishment ^ - 

incXuder e MpjTisomectt 'and even'death; {2)^S±ie offense is typicJ^ly coftpitted 

in^ priva^^^^X^ 't^ of €en, rests on^litjtle -^re than the' testimony of 

thfe coijfl^ainah (3) the central-issu^,'^!^ be the^^uestion' o^ consent on'. 

tiie part^of -the^fematf _a sugtl^-;p^yx3holi^^ in view o£ .social apd ^ 

reMgiouV^resauresni^ herself^'^." ^ct3uir>Tmther than ^^ • 

cOlla6oxat6r; and' (4\ t^e'^o/fer^^ socie^.^s*difficult to evalu^t^. , ,-4; 

^ ^ ■ : ' t ' ^^S^' "^^^^ ' > V _ .--^tr . ' '\ 

We Tcnow very little abbu^ " ra^^slis .as-^< class ,7'ifXi^^^s<^ they - ^constitute * ^ 

a single /group:. Th^ intelligence of ^ex offenders is^r^i^rted to.^ ay^i^g 



^1 




■ X?>1 



^' _ but "ihe ii^* of rapists falls below^ that^gfjet-/- J^pe- is mostj^t^- 
^ by ^males'betweenlihfe' ages^ o^ $ixte^j| a7i3 tfrir^^.-andjE^r^ x^pe especi,^!^ 
^ 1 'Is' the^^crime ^Of youn^er^men- - JUnong. poss^tbl^-tno^^ rape ^ 

' KaxjS'Eian has suggested; (a) male need JqiT' f eraalj. resi^^S&ice to^sreh^ „ 

(b) Md^sm, masochi^ or narci^i^m, Iti}^ maiV'fiMtiJity-.to'^-jaid JSmde and^ ccm*!? " ^ '"jl 



^^Qtce to^oy^rcoerte feelings sexual/iha4^^^cy,f, ;{d)r,':oyex)3levelopineTkt ^.^v^.^^' 
/of normal male aggrQ^3iv^ess> {©) a^ggfes'slve crlm^half^ )>aWd upoiCa de'sire- ; .ll 



1^ 

Hi 



lERiC 




[J^^ in. statutory and forcilile rape is said to be negligible in .cpmparisorf' witfi" 

other offenses. The grouping of* statutory and-f^rcible rapis.t|:^l;<^etTber in ; 
, , attempts., to chatacteri2e*"the rapist" make^ available staiisticS' of^littre use":-- !^. 



in. idfent- ifying the offender who mer'its the ultimate -sanctxon- 



/Th^ classification proposed in the text ts based^ on^tiie^.^ol^fewihg ,TationaleV 



.th€ 



are the 



xtreme punishment of first degree *felony"'is' reserved for sijtuatiofis which ^^^^v V I 
he IhQ^'briital or shocl^ing; e,vincing the most ^^r^ercJus^^ertJerratA^ ' ;^ 2:-' 



^character ani threat to public s|jcurity, and which al$o 'provide? 
■ support for tfe complainant's testimony of hon-consent; ^ fh^ xjeit^i:^'£j))^ '6£p6 
^ embraced in qEamgn law rape or the usual ^tatuto;;^ frtst; de^^e jare; crlass^i-ed 
as second degree felonies. Subsections (2) and p)' 'mline'^te "certain c^tegpries-;/*^ : " 



'^ii "which it appears desirable and safe w'set eveji IpwWr limits on ^j^i^shment'^ ,% 7; \ ^i^^r* 2' 




iComment to1S^7.6, which appears as-S2X3,k of^.th^ approved 1962 diraftr SUpra:]";' 



■SeiO^J "assault 



Introduction* . Section ^07-W':d^al^ .ViJS^'^cts ^of^. ;s6^ whachr^^'" ' - 




rT«,^^ i jpenetr^tion b£ a^^rirl by a^ oldej^inaTi;^ ^^4!'s^di^^ - 
li' _^ '"The common, law.. made no speci^^l provision for i^^d^'pep4^H^^^ / ^ 



as..varieties^ of common assault a'nd i^attety* l^asti^^fif-.^xiyVas'^S^iV 

,legl§jtStion' distingiiished indecent Ass^ult:;fr?3m''6e^ T- - 



,d53Jgher p^alties'foi? the for^ner. , Smeric^ff Uegi-Sfl&^ttth^S'-aiai'^^^ ' 
\en€L^ted sexuar fx£Hii other assaults, exce^t\thAt\-^S5t5!til\t^^* wi^ -v i 



:e>t\thAt \4S5f^$,t^^\W^^ ^ \ v ' -v 
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MODEL PEMAL CODE 



(Proposed Official Dfa,ft,^ i962) 



ARTICLE 213. SEXUAL OFFENSES 



-J - f 
■frj 



^- \eotion 213. U Fape and Related Of fensesr^T 



i 




■■A 



t his -itfif e 



.A 



(1) Hope* A male who has sexual. ihtercourse-witli' a. feinale-'^ 
is guilty of xape if J " ' ' . / ^ " .V-."...> 

(a) he ccanpels hei;. to submit by force or* by .thr$a^ of inunin^ilt'- death, 

serious, bodily injury, extreme ^in or kidAappJijg, to be'^iAflicted oh" anyonef or 

- ^ ' (b) he has suhs.tanti'ally iinpaired "her poVren, to appraise, or control.her, 

, ^ ' _ ^ ^ \' 'A " 

Conduct by administering ox employing without, h^tf knowledge" drugs, intoxicants 

■ or other means for^ the purpose of preventing resistance; or ^ ^ ■ "'^ 

Mc) the female is unconscious; or * / - ^^ ■ ^ . 

,(d)' the female is less than 10 years old. \\ / * " 

^ ' ' ' - ' " . ^' . , ' 

: Rape is a felony -of the second degree unless (i) in thje^course- thereof the" 

actor inflicts serious ^dily injury upoh^ajii^^e, or ;(ii) tfte ydqt^ wasTiqit a. 

|;yolJUiltary socia^^omptoion of the actor^updn -t£e occasioa.of. jthe,.<?riih^ 

-not previously IpEmitted him s^^ual libertie?.,^ in. wtuj;^~ cases, the pffep^ . 

V felony o^f* the first degree* Sexual intercourse' .ii^cLudes iVrtercaurse pter.osj^prV , 

■ - ' > * ■ . ""'r'" ■ ' " ^ ^'-^ ' J 
ger-:^um/ yith some penetration ^however sJLigKt; emission^ is n6t re.q^ujLa;ed. /Efelofi^*^- y-3\J 

/- * ^ 1 * . " ; : . . V . "-^--^-vvl 

■ ies of jthe first degSee are punishable by a possible Jnaximm of l-ife'iJttp^gL^.qA^:, 

^ • - ' i ' ^ - ■ ' - ■ " \ , " . 

inerit, with a mxnimttm of not less than ^.year lior mo^ than ten year^7":Te}9ni!re 

of the, second ' degree ar^ punishable by^ a inaximum ot ten ah^ ^ minimtto^of .ope. year.>J. 



(2) 5ro88 Sexual ihpdsitiony A male ^o has seL»tual iri^ercoui?s^*with a. 
female not his wife coitjAlts a felbny of the toird .d^ree Ji>uwl^abi^ J^^-^, maxi*' 
mum of five and a minimiin* of one y^^Sr] ^if^^ . ^ ' ' ^^t" " " ^V^^- /- 

' (a) he ccSmpels he 
by a !wooian of^ordihary. resol 



to stflbmit by an^ tte^at ;th,at wi^ 

olutipn^ or / ■ , } - V 




her inca; 

* fc)J."heTtndW,;^hat she^is iSiaware' that a^exuat^ act^tfe ^)^ng,*o<3i 



$e^ion 2lZ*Z jpornLpHm of Minors and SeduiJtion* ^ . 

^ ^^^^^^ Z?e/in^<i. A.male who ha$ seacual intercourse vith a femalV 
y^ot his '^ife, or. any person who engage^ in deviate sexual iittercourse or causes 



".^.ano.the^ 



r 



engage - In deviate sexual Anter<^ourse, is guilty of^an offense if: 
^e other person is less than [16] years old and the actor is at 



.Least t4] years older than the other person; or - ^ 
;^ /. (py. other person xsnLess than 21 yea;rs ol^ and.€he actor is his* 
guardian or otherwise responsible for general supers/is^ra of his Velfarer 'or 
\{c> the^^'other person is in custody of law or/iJetaxned. in a hospital or 
* ' other-' institution and" the^^ctor has supervisory or disciplinary authority over 
;;^.^.hijftj or V . '\ * ■ ' - 

> ' ^ s , _ . ii^) \ the othe^ iierscJii i^ "a female whb^is induced Ib.particxpate by a 

ii-^ ^prb^tiiE6t^m actcyf does not mean to perform. * 

l::f^ \^j^ ^^^:><^>^^^^^:-^ *Aiv offense ■iyjde^^ .:gacagra^^ (a) of Subsection (1) is a 

■ ' - ' ■/ ' ^ " * 

x-^^. ^^.fe3^^ thig^^d^gree. 



lerwise an, offense under this section^ is a mis^ 



to any sexual contact is 



not his s^Kiiise t 

; IVi^A^-^ A^ is dffensive tb yie other* pi&rson;, 

-ri\^^^^>{^^^ ^jientai disease 

■••-^ jv:.;^.^_ _ — .-^j: /iONi_^^^^^ yjj^g brother conduct; or 



disease ol^ defect 




a sexu^ 9ct is i^eing 



^ n " " .C:-^^?.. 

ftr^-niin^nil hifi ht^.r^^ -finnan h» Adm±tii^€^i 



j|n^'l(X^j%r^;Ojldt or ' . /"^ ^^-^ 
S: dt^^r^person's J)ower to appraise ^ 




^^j- "^T^;: .the bjiier person is. Ifos. than^fXB]' years old and the, actor is at - \ 
^">^'' r^^Sast.-fSSur} ^ars older than the other person^ or " ^ ^ 





'(7) r'the ^thcTr person Is less than 21 years old^ and the actor is his 
.$t^rdian or otherwise ir^sponsible for gen^^al supervision of his welfare; or 
(8> the oth^r person is in custody, of ^aw or <f&tained in a hospital 
"''^'^"ofc^other itistitutioij the a,ctor has supervisory or Tdisc^plinary authority 
over him/ - / - , — ' 

^Sexual contact is any touching of the sexqal or pther^ intimate parts' of 
"th^ person of Another £or the purpose*of arousing or gratifying sexual desire 



c?f ei^er- party. 




V 




.1 ^-l ' 
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APPENDIX C 

\ SrATE STATUTES v * 

Michigan/ Minnetota, Wciihingtoiir; WiiSbnfin , . 

a/ HiCHt^Mi^ ^EXpAL ASSAULT STATUTE . ^ ^ % 

" ' ^ The People of the State of Michigan ■ enact : 

^ Section 1- Act No. 328; of the Public Acts of 1931, as amended, 
'being sections 7^0*1 to 750*568 of the Compiled Laws of ,1970, is fended 
by Padding sections 520a, " 520b, 52pc, 520d, '520e, 3^0f, 520g, 520h, 520i, 
520j, 52(Jk,; and 5201- tp re^d as follows: * ^ 

^ : , \ , ' . ■ ■ ) 

'•.Sec* 5-20a* As used in sections 520a to 5201: ^. 

'- (a) *"Actor" means a person accused pf criminal sexual conduct. 

(t>) "Intimate parts" includes the primary genital area, groin; 
inner thigh,, buttock, or breast of a^human being. ^C" 

(c) "Mentally defective" means that a person suffers from a mental 
disease^^fta^defect which renders that person temfporarily or permanently 
incapab'lP^^bf app^i^ing the nature of his or her conduct. ^ 

jd) "Mentally incapacitated" means 4:hat a pejrs^nlis^xen^ered \^ / 
tempo rarilsrincapafile of appraising or controlling his or -her conduct 

i-^. dlie to tile* influence of a^afcptlc, anes,thetic, or, othe^,.substance 

admanlst;^red to- th^t person, without his or her consist, or <?.ue to any* 

* other' .'Hct committed ^tipon, that person :without his ot^®? cons^t.' ' " 

^ ■ " \ ^(e) ^"PThysically helpless*' means' tiiat-a |>ersohAis unconscipq^ 

asleep,^ or: for an^ otlfet rea^dn: is physi^lly .unahlV to/ commmmcate 

unwillingness to sih act: ■■ ■ T . ' . ^ -\ ^ 

' ^' ' ^ ' ■ V ' ^ ■ ^ ' ' * 

1 - _ (f) ^."Personal lijj^i^y" "ineans bodily injtu^, ^is'f igyrjement^^raental 

/anguish,, qfiroftic pain, -pregnancy, disease,"^ or^ loss -or impairmeivE of a 

' sexual .or reproductive brg^n-t^ * . * ^ " 

^ r . ■ ■ ^ . ■ ' ■ _ • 

(§5 "Sexual contact" includes the j^ntentional touching of ^ the 

^ v^ctim*s or actor's intimate parts or the intentional touching pf the 

clothing covering the immediate area of the yictim^s or actor *s intimate 

partS/ if that intentional touching can reasonably be construed as being 

fbr^the purpose of sexual arousal'-br gratification, . * 

(h) "Sexual penetration" means sexual* intercourse, cuhnilingus, 
' fellatio, anal -intercourse, or%ny;*^^other intrusion, ho^^ver slight, of ^ 
any.:^art.of a,perso9's body or of, any-jobj^pt ^to €h^^en4,tal or a^l 
. opening's l!>f an61;her„^pe:fson's;t)Qdy, b^t^t fission !bf .se^nen ^ not required, 

^. , (i) .*fyiotim." ineans the person- al-le^ing to have4?eeh,subjefcted to 
f . -ffrimihar sexual conduct* - > V ' ' ' 



Sea»' 52djbii (U peiTSqh iS/. quijty of crimin^l^sex^ conduct in* ./ 
'Jcj^B'-tixs^dB^x^B if lie- or she engages in sjexual. p_^etra^ion with another 
;^iperspn ^nd ii any of. the ^^llowiocf ciTCpnstances exists; 



ial That othe^ person is^' longer 13 y^ars t)f a§e< ^ ■ . • ^ 

<b>'-The other, person is at least 13 . but less^ than le-^yesff^^ p5 a^e 
and the actor is a meariiber of the same ^household as ' the victim; the actop'^ 
is related to- the, vifitim by blood or affinity to the fourth degree to " 
the victim^ or the actor- is in a position of authority over the'victian ^ ^ 
and used this authority, to -coerce the victim^ to ^submlt*^ ^ 




(c) "Sexual penetration 'occurs under circumstances involving the 
conmissipn of any other felony* " ■/ " ^ ^ . , ' " * 

- ^ (d) The actor is aided or abetted by 1 or more'otrier person^ and 
either of the following circumstances exists":. . y 

(1) The actor knows or has -reason to know that th'e victim is'taen*^ ^ 
tally defective#*'mentaily incapacitated, bt phy^caliy helplese^^ 

p (ii) The actor uses force or, coercion to accompljjsh.th^sexuai 
penetration. Force or coercion includes but is not Limited to aSny of ^ 
thp circumstances listed in 'Subdivision"'{f - to (v) • 

(e) The actor is armed^with 3" weapon or any other article used or 
fasrfiohed in a manner to leatT the victim to. reasonably believe it to be^,, 
a weapon* . * ^ / 

(f) The actor causes ^pepsorial, injury to the Victim and force or 
coercion is used to accompl4sh ^sexual penetration* Force .bV coercion 
iQcludeV but is itOt limit^vto any of the followi-ng ,circtiinstances; ■ 

(jcy When the actor overcomes - the viptim fhrough the actual- appljeor 
tion of physical force or^physicail violence, - * 

(ii) ,whej> the actor coerces the. yicfem to submit^y threatening to 
use force or violence on the Victim, and. the victim believes thai: the 
actor has" tSej'present ability to exe^tb these threats. i _ * 

(iii) When the actor coerces the victim to subn^it by threatening to 
retaliate in the future against the Victim, ":ot an)^ other person, an^ the 
victim believes that the actor has the ability 'to execute this threat. 
As u^d in this subdivision, "to retaliate" includes threaits of physitial 
-punishmentr kidnapping, or extortiony ^ . - ^ 

J ^ : ' ' . " , ■ ' ' ' 

(iv) When the aPtor engag^,s in the medical treatment or examination 

^of the victim in a manner pr for purposes which are medically recognized 
as unethical or unacceptable. * > ^ * , , ' ' ^ 

' (If) -When the actor, through concealment or by the element of sur- 
prise, is a£le to ovJercome the victim. 

(g) The actorfcauses ^personal T.njury to the victim, and the .actor 
knows or , has reason.tp, knoyr that the victim=, is mentally defectiv^* 
mentally^ incapacitated, or physically helpless, 

(2) " Criminal Sexual conduct in the first degree is a felijny punish-;''.; 
able by imprisonment In the/state ^E^^isbn. for. life, or for any%enn*^ y^ats 

Sec. 5206* (1) A person is guilty of ^crimfnalr'sexusuL conduct^^i^- the\ 
'$econ^ degree ij the person engages in sexual- contact with another -person, 
djid if any" of the fol^^owing, circumstances' ejtists; " ^ / 'I. , ^ 



^ . (a) That oth^r^ person is under 13 years of age* « 

(b) The^ other person is at least 13 but less, than 16 years of age 
'"-and the a^tjbor is a member of the same houseKcld as the victim, the actor 

:is related to" the victim by blood or affinity to the fourtji degree to^ 
the victim, or the actor is in a position of authority over; the victim 
an<$^used this authority to coerce the victim to siibmit*.' 

(c) Sexual contact icTccui^s" under circuritstances ^involving the com*^ 
missi9n of any other felony. 

.(d) the actor is aided or abetted by 1 or more other persons and 
-^either of' the, following circuiqstances exists: 

* (i)^The actor knows or has reason>Jbo knOW that the victim'is mea-^ 
tally de^'fectiVe, mentally incapacitated, or physically helpj^ess* 

(ii) Thfe actor ys^s force or coercion to' accomplish the sex\ial . 
contaqt. Force or„-cp^cion incItiS^s but is not limited to aay of , the ^ 
circumstances listed in sections 52abrf(l) (f) (i^ to (vK. ^ , . 

(e) The a^tor is armed with a weapon qr any otheir article used or 
ffashibned in a manner to lead a person to reasonably believe it ^to be a 
yfeapon. . . . ' ^ ^ * 

(f) ' The actbr causes personal injury to^ the^ victim and force or 
coercion is^used to accomplish the sexual contact. Force or coercion ' 
includes but is not ^limited to any of the ciroiimstances listed in sej^* 
tion:520b(l)(f)(i), to (v). * ' . - . . * 



'(g) The Fi'^t^r _g^uq^g_t!f rgpnal injnry th*^ vi/^MTn r>nd the^'actor knows 
or' has. r^son to ^fcnow tjhat the ^^ictim is meritiliy defeyctive,^ mentally * 
. incsgpacitated, or physically helpless. „ \ ' l ■ ■ ^"^"^ * 

(2) ^Criminal sexual conduct in the second^egrfee is, a felony punish* 
t able by imprlsonmeht for Jiot more than 15 years. ' " ' . ' 

Sec, 520d. (D'A person is guilty of criininal sesiual conduct in the 
third degree if the person engages in sexual penetration with, another .per--^ 
s6n and if any of the following^ circumstances exists;* ^ 

•/% 

(a) That other person is at least 13 years of a^e and undsr 16 years 
o'f agew ^ f - ' ' * 

-(b) Force or wercion is used to accomplish the sexual penetration*: 
^ Forcel^or coercion included but' as not limited to any of the^ circumstances * 
' listed'in section 520b (1) (f) (i) to^ (v) , . ^ - ' . * 

' ' - . ' ' * ^ ^ ' 

(c) The^aciSbr knpj^s or has rea^dru^tb Jcnow that the victim is mentally 

liefective, mentally.^ancapAitated,^ or physically helpless. 
• " ' ^ ■ ^ ^. " , 

(2) qyimina^I^sexual conduct in the third /degree is^St fel6ny' punish- ^ 

able by iij^rl^o/unent f ot not lobre than. 15 years* _ , 

* . Sec^^520e* tl) A person lis guilty of criminal sexual conduct in t^e^ 
,fourt:h,vdegree ff he or she dngages in sexual contact with another person 
and if ^^fi^ of the' followi'ng .circutnstances exists^ / - 



••I- 



(a) Force -or coercion is used .to actomplish. the sexual contact^ - 
fbrce or coercion includes buy is not limited to any of the circumstandes . 
listed in se^^ioh 520b (1.) (g) (D t6 (iv)* . ' , . ^ 

lb) Tfie* actor knows or has reason to 'know that the* victim- is men*- 
^tally incapstiitated, or physically helpless.^ * * . 

(2) Criminal sexual conduct in the fourth degr^ is a misdemeanor *' 
punishable by imprisonment for not more than* 2 years, or ^b^ a ^ine o^f not 
*more-1:lian' $500.00, or 'both. , > ^ " ■" . 



Sec, S20f. dt If a person is convicted or a second qx; subsequent - ' 
offfitnse' under section 520b, 520c, or 520d, the sentence impo^ed'under 
^ th^e sections for-^ J:he second or subsequent of fense shalL^rovide fpr -a 
<mandatdry'"miniiaum sentence oi^at least 5 y^rs, ^ ' ' ^ . 

(2) For- purposes of- this section, an of f ^nse jcr<?nsidere^ a, second 
or subsequent offense if, prior to conviction of 'the second -or subsequent, 
offense, the actor has at any t^me been, convicted under section 520b, 52pc, 
>or 520d or under any ^similax;!^ statute^ of tjie United , States or any state for 
a cirintinal .sexuaT offense ir^clbding raj^e, carnal kn^ledg^^ indecent 
libjerties,, gi^Qss in<Secency, or an„ attempt to' commit'such an offense.^ 

— ' ^ ■ * ' - ' ^ ' ' , ' ;^ 

^, Sec* 520g. (i)/Asliault. wijth intent 'to 'commit' crinuLnal' sexual conduct 

' involving ■ sexual perifetration *shall be a felony pltnishable by, imprisonment 

for not more than 10 years- \ V ■ * , ^i^^ 

* * * , ' ' • " 

(2] Assault with intent to cDramit crimjlrial^xual con<3wt in ^ the second 

'dfegree. is a felony punishable hy jnpri'sonment for tiot more thaft -"5 years* ^ 



^ec; 52,bh. *The 1?festimony. of 



. ^rDsecutions uricje^ sect ion's '*5iObx^:o 520g* , ' \, 



a-victim#need not be corroborated in 



Sec»t52pi.^ A viQtiitr need^;^npf^esist the aotor in" prosecu||i6n under ^ 
sections 52oli'to 520g. ^^7^- ' * " * ^1./ ' ^ ' ^ ' ' 

Sec* 520j^ (1) E.vij3ence' of speoific'' instances of the victim'-s-^exual 
conduct'; -opinion eviSence'^of the victim's .sexi*al conduct, rand reputation _ 
evidence, of the vicTt;im*s.3s^xual conduct- shal^l^ -i^ot be admitted under sec- _ 
tions 52Qb to 520g unless and'^nly to th^ e'jcteht that\the judge finds \ 
that, the ifol lowing, proposed evid^pe. is material 'to a fact at issue in-- 
the casre and that its inflammatory ou prejudicial nature does not-outweigh 
its probat^cve^'^^^ue ; V ^ 

(a) Evidence Qf the victim's past .sexuaj. conduct with the actor* 



'(fej-^^ldence 'Of specif iC' instances of sexual activity showing the 



source or ^ Origin of semen^ pregnancy,^ or ^disease 



/ - (2-] If the defendant p^^^poses 'to <Jffer evidence, described in sub- 
section (1) (a) pif .^(by, ' the '^ief endant within 10 days after the arradgiimeny 



on the information shall file a writfeen. inotibn^ and offer ^of pxoof The 
.court may order'ah in camera hearing to determine wh^her th^ propose^ 
evidence is admissibly v"^der subsection (X) , If new iftformsCtiorf is dis- 
covered dur^ng'^:he "course of the tri^ that may make, the evidence' de-* ■ 
scribed in subsection (1) (a), bit (b)/ adiniss;LbXe; the judge irtay' order ,aru 
in camera l>earing to determine whether the pnDposed evidence is admis- 
sible under subsection (I),, ^ . . , 

. - ^ . ■ - ' . ^ ■ * .."^ * 

^Seo; ^20k\ Upon the ruequest of- the^counsel or^^^lfe victim or actoir^^ 
in a prosecution under sections 520b to 520g the^^gist"i^1^ before whom 
any person) is ±>rbught on a ^charge of having committed an off en^§ .under 
sections;'520]t> to 5^0g_^hall (rf^der'that the-^name^ 6f the victim\and actor 
and derails of the alleged olffense he suppressed until^such time as the 
actor is arraigned on the infonnation, the charge is dismissed, or^the* 
Case is otherwisV concluQed, whicfiever occurs first. ' " * * , 

,Sec* 5201. A person does^not commit\-:exual assault under ttiis act 
if the victim is Kis or her legal spouse, upless the couple ace living 
apart and one of them has, filed for separate^maintenance^or divorce, 

section 2. All proceeding's pending and all r^hts and liabilities 
existing, Required, or^ incurred at the time this amendatory act takes- 
effect are' saved and may pe 4ConsUmmat^ acci^^ing to the-law In force 
when they' are commenced. This "amenStotry act_ shall not be construed to / 
.affect any prosecution pending or begun before the effective date of 
,this ame^ndatory ac^ ■ * * . ■ 

' * - * ' ' - ' . ^ .... 

section 3, Sections 85,;^ 331, 336, 339, -340, 3j41,. 342, ^nd 520 of 
Act- NO- 328 of the Public Acts or 1931, beirt^ jS!ectidns.^750,;.85^, 750/333, 
•750.336, 750-33^, 750.340, 7 50 . 341, 7 50 . 342,^ ari<f 750,^20 bf the Compiled 
Law^ of 1970, and lection 82 of chapter 7" o^ Act No- 1^5 of the Public ^ ' 
Acts of J.92T, being 'section--767.&2 of the Compiled Laws of 1970, are / ' 
repealed. ^ , ^ ' \ ' , 

Section 4. This amendatory act shall talce effect ^Ncfl^ember l,/1974sf * 

MINNESOTA VICTIM ASSISTANCE STATOTO - 

^ * ' ^ , ' . *■ ' ) . . « . 

* f ■ ^ ' ■ 

_ , CHAPTI;R S2B'~Str.j no. 3301 - ' ■ 

'V^' ' " ' . ^ - [Coded] - ^ 

An act relating to crime an<J crimiha^ls; requiring the commissioner - 
of correct ioris'.to develop a program to,aid victims of ^sejcual attacks/ 

BE IT Enacted :by the legislatvre op the state of Minnesota: - - * 



section 1, t24i/5l] XRIME^ftND CRIMt^feLSj SESuAL ATTACK VtCTlMf 
PHOGRAH TO AID* SuHdlvision'^l. The commissioner of corrections shall' 
.develop a cxanmuiii,^ based, stat^ide program to aid victims of reported 
sexual* attacks. ^ * ^ , - ^ 

' * ■ '\ ' f ' ^ ' : 

Subd* V*; As used in this act, a ''sexual attack" meai\^ any non- 
consensual \ct of rap<g# sodomy,, or indecent liberties* 

Siibd* .3* The program developed^ by the.coi^asioner "^f corrections may 
iitclude^ but not be limited to, ^rovision^ of the following services; 

(a) Voluntary counseling by trained personnel to begin as .soon as ^ 
^_ >ssibXe after a asexual attack is reported* The counselor shall be of 
hthe saiiH5 sex^s the victim and shall* if requested, accJlRipany the victim 
to the hospital and to othel^proceedings concerning the alleged ^tack, 
ihcliiding police questioning, ^police investigation, and court proceedings* ^ 
The^^unselor shall also inform the'yictdm of hospital procedures* police^ 
^an^^ court procedures, the possibility .of contracting venereal disease, 
the possibility of pregnancy* expecl^ed emotional reactions ^and any other 
relevant info3cmation; and shall make appropriate referrals )for any 
a^sistapce desired by the* victim* 

Ob) Paymerft of-^ll costs of any medical examinations and medi^cal 
treatment which the victim may require as a result of the sexual attack * 
if the victim is not otherwise .reiio^ur^ed for th^se expenses or is , . ^ 
ineligible to receive compensation' under any other law of this state or 
of the United States* 



Sep* 2* [241*52] POWERS OF COMHISStONER. In addition to developing/ 
the statewide- program, the commissioner of corrections may: - 

(a) Assist and encourage county attorneys assign prosecuting 
attorneys trained, in sensitivity and understanding of "victims of sexual - 
attacks?, ^ ' , " 

(b) Assist the ^eace officers training board and municipal police** 
< forces to develop programs^ to provide peace officers training in sensi7 
'^tivity an<i understanding of victims of sexual attars; and encourage the , 
assignment of trained peace officers of the same sex as the victim to con*- 
diict ^li necessary questioning of the victim; 

.^(c) Encourage' hospital administrators to pla9e xa high priority on 
the expeditious trealSIent of victims of sexual attacks? and to retain per^ 
, Sonne 1 trained in sensitivity and understanding of victims of sexual 
* attacks* , * ■ - . r * ^ % 

Sec. 3* [241*53] FUNDXNQ; PILOT PROGRAMS* The commissioner of' 
^corrections shall deek funding-'from the governor*s dommission on crime prevention 
and/^ntrol at the earliest possibly date for purposes of this'^ct^ *Xn 
addition^ the commissioner of .corrections shall seek-^^nd utilize all other' 
available funding resources to establislj pilot community programs to aid 
victims of sexual attacks befpre Decembei^:^ 1* 1974, ■ ^ 

. \ ' ' ' . . ^ 

* . ^ ^ S'^ * . ^ 

Approved TVpril 11^ 19*^- . ' , 

' ^ . * % ' ' . ■ ^ , ' * 
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WASHIKGTOU HAPE LAW. / 

^ " 9*79*140 Definitions* As used in this chapter: ; * ^ 

' {!) •^Sexual intercourse" (aV ha^s its ordinary meaning and occuns 
t^n any penetration^ however sli^ht^ and^ , ^ , y 

(b) ' Also, means any penetration of the vagina or anus however sli^ht^ * , 
by an object^ when oociaitted on one person by another^ ^whether such persons 

- ^are of th^ same or opposite sex, except when such penetration Is accomplish- 
ed for medically recognized treatment or diagnostic purposes r and 

(c) Also means any act of sexual contact between persons involving 
the sex organs of one person and f^e moul^ or anus* -of another whether such 
persons are of ' the same Or opposite sex* *\ \ ' \\ * 

(2) "Married'! means one who is legally married to janother* ^^^^ 

(3) "Mental incapacity" is tl^at condition exi^sting -artr^the tlm^of^'' 
the of fenSe^ which^ prevents a person from understanding the nature qr conse* 
jguences'of the act of sexual intercourse whether that con<Jiti^fHKis produced- - 
by illness^ defect^ the ii^lu^nce o^ a 3i^^ance or from some, otnex: cause; 

/(4). "Physi'ically helpless" means a persohv^o ia unconscious or for ^ 
* -^^any^other reason is physicall£ unable to communi&*t^ ouwillingness to an aA; 

' (5) "Forcible compulsion" means physical force which overcctaes resist- 
anfce, or a iJireat,. express or) implied* that places a.person in fear of /death 
ox pi^sical injury , to h^self or himself pr another person, or in fear ^at 
.she or he or another persop^Vill be ^Xidnaped? - - ' 

. (6) "Consent'* ^s^ns that at the time of the act of sexual intercourse 
there Are actual' words, or conduct indicating frteely giicen ag|:eement ta hdve 
sexual interfcourse..-U975 -1st exi's* c 14 S 1*3 ^ 



9*^79*150 Testimony — Eyidence"Wri^ten motion—^dmissibilil^* j^) In 
order to convict a person, of any crim^def ine^J^h this chapter it shall not 
be necceSsary that the testimony of the allegea>tcictim be corxobordted* ' 

(2) ' Evidknce of the victim* s^^a^t sexiinl bdiavior' including but not 
limited €ior the victim*s marital (History^ dworce history* or general repi^ia^' 
tion for promiscuity* nonchastity* or sexMKl mores contrary to community ^ 
standards is inadmissible on the issue c:redibility and is inadmissible 
to prove the victim* s cfensent ej^ept asj&rovided in sxibsection (3) of this- 
section* bUt when the perpetrator and #ie victim have engaiged in sexual, in^exr 
course with eadh other in the palst^^anfi when the p^ast bdiavior is material 
to^.the .issue of consent* evidence concerning the past ^^havior between the. . 
perpetrator and the victim may be .a^pissible on the issrie of consent to the 
offense* ^ ' 

, . (3^) Injai^' prosecution fpr|tme crigie of rape or for an attenqpt to 



odRmit^. or a^ji, iissault with an 



intent, to commit any^ ^ch crime evidence of 



, the victim's pa.8t sexual behavior in9ludin9 but not ll&iited i:o the ^ , 
victim's marital behavior^ divorce histoj^, or general reputation for"' 
prontiscifityi nonchastity, or sexual ^tnores contrary to consnunity ptandai^s 
is not admissible if offered to attack the credibility of the Vijbtim 

^ and is admissible on the issue of consent . only pmrsuant to the following 
procedure I ^ r ' ^ / ^ 

^ (a) A written pretrial motion shall be made by ^ the <Jefendant to 
the court and prosecutor stating that the defense has /an' offer ;Of prpof 
of the relevancy of evidence of the past sexuaA *behavior of the yjictim 
proposed to be presented and its relevancy .on (the issue of the, oDriseati 
of .the victim. ^ ' \ - / ' / 

(b) The written motion shall be* accompftniad by an affida^^t 
affidavits in which the offer of proof shall be stated. j * ' 

(c) If *the court finds that the offer of proof*- is* sufficient, 
court shall order a hearing out of the presence of ^e jury, if any,^and 
the hearing ^haXl be closed except to the ne<?essary*witne&ses, the <^efend- 
'ant, couiisel, and 'those who hav^^!^?^^irect interest iti the cas^ ift in the 
work of the court * ■ 

(d) At. the conM-usion of the hiaring, if the court finds tliat jche ^ 
evidence proposed to/l>e jof fered by the defendant* regarding the past sexual 
behavior of the victom is relevant to the issue of the victim's consent;, 
as not inefdmissible because Its probative value is substantially out^ 
weighid by the probability that^its admission will create a ^ubstan^tial j 
danger_of undue prejudice;, anix that it's exclusion would'.reault in denial of 
s^jsstantial justice to the defendant; jzhe court shall 'mak.e an or<|er stiating 
wl^t evidence may be introduced.by^^h^^e^endant, which order .may include 
the nature of the questions to be p^^itted. The defendant may f:ti^ offer 
evidence pursuant to the order o^.dfie court'* ' \ ^ 

(4) Nothing in this sectidn 'shall be constjnaed to prohibit cross- 
examination of the^victim' oiK^t^e issue of past sexual, behavior when the 
prosecution presents evifdeni^ in i^s case in chief tending to ptove the 
nature of the victij^V^ pa^ sexual behavior, .but the coiyrt may require a 
hearing pursuant tp^ st^ection (3) of this section concerning such evidence. 



tl975 1st ex.s. c^l4/2J S. 



9.79*1^ ^^fenses to prosecutioji under this chapter. 

iTi^TiY prosecution under this chapter in which lack of consent 
is^ba^a S9fely upon the. victim's mental 'incapacity of *upon the victim's 
being^^phy/ically- helpless, it is a defense Which the defendant must "prove 
byvC p^e^nderahce of the evidence that at the time of/the offense the 
defendant reasonably iSelieVed that the victim was not mentally inc^pficitated; 
^€nd/J<(r pl]5^^ici4lly helpless. . / 

(2) In any' prosecution under this chapter in 'which the offense or. * ' 
'^degree' of/the offense depends^ on the victim's age, it is no defense thkt^ the 
perpetrator did not kno^ the'victim's age, or that the perpetrator bSiifeVe^ 
the victim 'to ie older, as the case may be^ Pronidedl ^S^t JLt iM^^k dMense^ 
/ ■ . " - ■ ' 



, wRlcp i:he defendadb r^vi^t prove by a preponderance o£ the. evidence that 
'^:at tiie time of the offense*tJie defend^rtt. reasonably believe^ the.talleged 
vi^ct^Lm- to be oldeJ bksed i^n declarations * as toa^e-by the alleged 
victim.! [1975 Ist/ex.s. c 14 5 3]. > . ' ' 



i'n , the~ iirst 
another persdm 
th^ feerpe£ratpr" 

.r'(a) Use^ o| 



in ,the^ first degreeJ*** (1) "A.plrson is guAty" of rape 
f-ee when such person engages in sex^ial intercourse Vith 
3t married to^ the -perMtXator bV forcible compulsion where 

threatens to uie a d^adl^ weapon; or 
the ^rictim; 91 



(c) Inmiats se^i^ous physical injury; or ' • 

j I i ' ' ' f ' " 7 '■ 

(d) Feloniously entersfin^ the , building or vehicle where the victim ' '9,* 



Ls|sitvi^ted[. 
I ' C2) R^pe/ in the first^^fe/^i^^e'^is a 



felii 



nyi and shall be .punished by. 



imprisonment lln the stat^ ^etjtitentsiary for' a .term of not less than twenty 
y^ars^ Nc^ person convicted of rap^ in thei' ^iz^t degree shall be grant^ a 
deferred or cuspended^entence except* for. the purjc>ose of commitment to an 
inpatient tfpatment facij-ity^ Ppoyided^ ^h^t every person convicted of 
rape iii the^first degree sha^l be confined for a-iiiinlmum- of three years:. 
Provided fur ther^j That ihe board of prison' terms and. paroles shall, fl^ve 
authority tc set a period ofi con^in^eht greatspr ^thati three years but shaia 
njever reduc€ the 'minimum tlirfee-year "peti^ ot conf indent nor shall the 
board release the convicted jpersor during^ the' first thre^e years of confine-* 
njent as a re sult ^ any typ4of ai tomatit;, good time calculation nor sjhall 
•the 'departm(int of sdcial ana health j&ervice? permit the convicted person 
to participate in any work risdease program or furlough program during- the 
first three years, of confinement. lU975 Ist ex.s. e 247 S 1; 1975 1st ex-S. 
c 14 S 4 J . . \L \ \' ' \ 4 ^ ' 



^ 9.79.1(10 Rap^ijv-the second degj:dfe» (1) ft person guilty of rape 
in the secoT id- degrW when, under .^irCumst^ constituting rape 1« 

.'the first dtigree, the person engages" in 'sexual interc<3urse ^th another 
not married to the perpetrator,:,- * ^ ^ 



person 

. (a) By 



forcible compulsion; or^ 



lb) Wh€n the victim is incapable of consent by /reasbn ^o'f being 
physically help^dss or mentally^ inca|>acitat^* 

(2)-^Rape in the second degree '}r^ % felony, and shall be punishedVy- 
imprisonment in th€i state penitentiary/ for not more tihan ten years. 
[1975 1st eif.s.. cl4 S5J. / ■ !" ^ 



in thi^thiy'd 



Rape in'iJie third de9r^^ (1) A person is guilty, rape 
degree wheni^tinde^ circtii^s tanc^s not constituting irap^ in* the 
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I I- 

\ ! ■ 



rightsfrff the victim. 



/ f 



first seccmd degrees, such person engages in sexual^ intercoi^se with 
"'/other person, iwt mariri^d to the peirpetraiors - % ^ V' 

(a) Where the victim did hot consent as' defined in ROj' 9,t9»140(6) * 
sexual intercoui^e with t^e pei^etratoi; »and such lack, of cpn^nt wa£ 
jfclearly expressed'^by the victii^*s words or cohducjjt, or 1 ^ 

(h) Vrh^re there is threat of substantial ulilavful harm to property 
sorff the victim. - ' ' ' ' 

(2) Rape in the third degree is a felony, and^ shall be punished by^ 
imprisonment in the state penitentiary for not iiore than Hve years; 
[1975 1st ex.s. c 14 S 6,] . r ^ ' ' 



9* 79/260' Statutory tape i^ the first degree-* (1)^^ A /person over 
thirteen Y^^^^ of age is guilty of statutory- rape iii €he first degree ' 
wlyen th^ person engages in sexual intercourse with another- persott who is 
less than eleven years old. ^ 

(2) S'tatutpry rape in the first degree is a^elony, and, shall be 
punished by imprisohment in ^e state penitentiary, for a term of, not less 
than twenty years. Wo person cqnvioted of statutory rape in the first* 
degree shall.be granted a deferred or suspended sentence except for the 
purpose ,o^ committment to^ an inpatient treatment facilitj^ [1975 1st ex. s, 
S 7*] - , f ^ r , , ' , . 



e 14 

,■ - \ 



\ 



' 5.79. 21Q Statutory rajpe in, ,the sejcond degree. (1) ' A person over 
t*| sixteen years of age is guilty of statutory rape in the second degree ' 

'^^ ' when such person, engages in sexual intercourse ^ith another person, not' * - 

- maurfied to'th^ perpetrator, who is eleven years pt-ag? or, older bat less 
than fourteen years old; * \ ' » 

* ' (2) Statutory rape in the secortdl "degree is a felony, anfi shall be 

punished by imprisdliment in the state peniterit^iary for not more than -ten 
/^yearst {1975 Isjt^ex.s, c X4^% 8*] 

9.79.220, Statutory rape an the third, degree. (I) A! person* jover 
eight;^en years of ag^ is guiYty^of statutory rape in the. third degree 
■ when such person Engages in sexual intercouf^ with another person, /not 
married to the perpetrator, who is fourteen years of age or 6lder^but less 
! th^n sixteeh yearsfold* ^ \ ' 1 - 

^4 , *^ (2*) Statutory! rape. in the third degree is a felonV/. 'and, shall hB*^ . 
punished by imprisonment in the' state penitentiary foij^nolt, moire tmn five ^ 
years.,. [1975 ^st ex.s- c*14 S 90 ^ - / ' ' 
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WISCONSIN SBiiUAL ASSAULT STATUTE 



^ AN ACT to r^ai 942.02, 944.01, 944*02, 944*10 and Ji44*llf to renumben 
and a^nd 972*1U to amend 901*04 (ix\and 904.04 (1) (b) / 904,1^ (l), ' 

,906*08 ID and (2) and 970*03 (4) J to craate 940.225, 971.31 (11) ifcd 
972.11 (2) of the statutes, relating to revision of rape. lawS^ ^L]id providing 
penalties. ' * ^ ' . ■ . * . 

" *' ' , 

fhe peopta of $^tate of *}}iBcomin^ represented in senate and assembly^ 
do enact as fotlme: ' . 

Section 1. 901.04 iX) and (3) of the statutes are amended to readi 

^ ^ * . 

^01. 04, (1) QUESTIONS OP ^MISSlBlLITY-GENERAZiLY. ' Preliminary questions 
^i^nceriiing, ttve quali^bation of a person to be a witness, the existence o'£ , 
a,.privilege,^ or the admissibility of ^idence shall^be, detet;mined j>y thjs 
iudge, subject .tousub. (2) and ss. '97^Pt (11) and 972.1]r{20 . 

In/making his^ determination he is bound by the rules of evidence only with 
^t^^pect to privileges. ^ - * * t 

(3) HEABING OF JUKY. 'Hearings on the admissibility o£ confessions 
and,' in actions- ^under s. 94b.225t of the prior sexual conduct or reputation ' 
of a complaining witness , sh»ll in all cas&s be conducted out of the hearing ^ 
of the jury* Hea^ing3^ on other preliminary matters shall be. so conducted ' 
when the intere&€s .isf justice require* . ' , - , 

\^ \ . >/■ . . . ^ ^ * 

Section ^^^^*0A (1) (b-) of the statutes ,is amended to readt ~- 

904*04^ {%) ih) Character of victim Except as provided in s* 972.11 (2) , 
evidence of ^ pertinent trayLt pf character 6f the virtim of the crijne offer- 
ed by an at^^^used, or by :^e prosecution to rebut the same, or evidence ot 
charaqter/xrait of pe'acefulhess of the victLh offered l^i^ ^the prosecution in 
a homicide case to rebut eift-dence that the victim Was* the first aggressor; 

f / ■ ; . / ' T . / ' 

^^ction 3. 904.06 (1). of the statutes is amtoded to teadt ^ ' 

^ / 904.06 (1) ADMI^lBIIilTy* Except as pn)vided in s: 973.11M2), evidence 
o^the habit of a person or of the routine practice of an organizatibn* 
vrhether corroborated or hot and regaurdless of the presence of eyewitnesses 

f^±B relevant to prove that the-conduct of the person or organization ran* a 
particular occasion was in conformity with the habit or njutine praot£ce* 

Section 4. 906.06 U) an<| C2) of the statutes are amended to readi 

, , 906.08 (1) OPINION AND REPUTATION EVI.DEfTCE OP CHARACTER* Except . 
provided, in s. 972.11^(2) # the djredibility of- a witness may be attacked or 
supported by evidence' in the .form of ireputation or opinion, but Subject to ^ 
these limi^tions: (a) the evidence may, refer only to cheoracter for truth- 
fulness or untruthfulness, .and (b) , ^ except with respect to am accused who* 



tedtlfi^s In his own behalf^ evidence of truttiful character Is. admissible 
oiily *after the characjier o^^the witness for truthfulness haB"i5e|D attacked 
'by opinion or reputation evidence or- otherwise. ' ' 

■ ' * » / ^ ' ^ ^ * 

(2) SPECIFIC INSTANCES OF COEJBUCT* Spepific instances of the conduct 
of a witness, for the purpose *of attacking or suppQsrtlng his credibilffby # 
other than conviction of crimes as'pj;ovided in s,, 906*09i may not be 

^dt 



proiifed by extrinsic evidence* ,They may, however,, gUbject to s, ^12*1^^(2) , 
if probative o# truthfi^ness or untrutt^fU^nees >and not remote in time« 



be inquired into on^cross-exaJtiinatJion of thie*yitness hirJ^lf or on cro|&^ 
examination of a witness who test;L£ies to his character f&r truthfulness ' 
or untruthfulness. , ; / * . V 



Section 5* 940*^25^f the statutes is created to read: _ ^ , - 

940*225 Sexual assaiilt. (1) FIRST ?DEGpEE SEXUAL ASSAULT.^ Whoever 
does any of the fo|.loiing shall be fin^d no't hoi^ than $i5,00p'or A^ri^oned 

not more than 15 years or both; - ^ , \^ * 

' " ■ * a It'" ^ 

^ (a) H^s sexual contact or sjaxual intercourse .with another person with- 
out consent of that person and causey ppegn^ncy great>)3odily harm to that 
person* ■ ^ ^\ / ^ 

(b) Has sexual contact or Sexual intercourse with';a'not^^ex person with- 
out consent^ o^ that person by use Off threat of use of a dan^rcSus^vreapon'or 
4ny article' used or fashioned in ^ manner^' to le^d the' victim reasonably to / 
believe it to b^ ^ ^dan^erous weapon * * * ( * . -' 

(c) Is* a^ded o^ 'abutted' by qjie or Aore other pei^ons and has sexuaH \ 
^contact; or sexual intercourse ^with .another person' without' consent of that * 
.person by use o^ threat of force or Violence* . , *^ 

(d) Has Sexual contac t__or s^u al int ercoursfe wl€h a person 12 years * 

of age or younger* - N " , ^ ' \ 

\ I ' ' . ' . '^ I- -■ . 

, (2) SECOND DEGREE SEXUAL ASSAULT* Whoever does any of tlie following; 
4shall fin^d. not. more than $10,000 or impjrisoned not ^re than 10 years v 
or both ( / ' * ' « 



(a) Has sexual contact or sfexual intercourse with another person with- 
out consent of thst person ,by use threat of force or violence, 

(b) . Has sftoial contact or sexufal. intercourse' \^ith anoth%r-person wi^^ 
ou^ ^consent of that person and causes. 'injury, illness, disease or loss or * 
impairment of a sexual or reprcfdilctive organ, or mental anguish requiring 
psychiatric carse. for the Victim. 

(C) Has sexual con,tact:^ior sexual intercourse with a fefS&iPWhoisuf fers, 
ffom a:.ment^l ^iHness or defiddencj' .which renders that ^ejson tenMrarily * 
or permanently iVicapdi>le^.of appraising conduct, and the defendant knows 
of sucK^ condition* ^ . . " 

. (d) Had Seaiual contact or sexual intercourse with a person^ wh^ the - 
defe;idant knows ^ is unconscious* - — . * * 



K 



(e)^Has sexual contact dr^exuaL,lftntercourse with a person who is^ 
over the $ge of 12 years and under ^e age of 18 years without c<5nsent 
of ±hat person, consent' is defined an* sub. >(4). :^ ^ t 

O)^ THimj DEGI^E^EXUAL'aSSAXJLT* Whdever has sexija"! intercourse 
with a person without th<Ccons^njt of that person' shall be fihed not more 
than $5fbOO or imp^|.soned "hot more th^h 5 y^ars or both* 



(3m) FQUnhi. PE^HEE SEXUAL ASSAULT* Whoever'has sexual contact with 
a person without this consent of that ^rson shall be fine<i not more than . * 
§500^ br in^risoned^not mor^ than one year in tJ>e pounty jail or. both* 

(4) CONSENT- ^^Consent'*', ^s aased in thi? section^ means word^ or 
overt,, actions by a;^rson*who isr competent to give informed consent indi'- 
eating a freely giv^n agrftem^t to have sexual intercoiir^e or sexual contact* 
A person )ijider 15 ^^ars \^f age *is incapable of consent as^/a matter of law* 
The -following perSons 3re presume^ incapable of consent but the prestimption ' 
may' be rebutted by' competent evidence, subject to the provisions of 

s. 9J72*I1 (2); . / ^ ■ / 
' ; ^ : ' / 

(a) A person who' is to 17^ years of age. ' A 

--,(b) A person suffering from a mental illness or defect which impairs 
hi? capafcity to afl|>raise his conduct* ♦ * \ 

(c) A ^r%on who^;xs t^'bonscious or for any other reasdn is physically 
unable to communicate ^.uriwillingness tcg^an act^ . ^ v ^ 

(5) DEPINITIOWS* fin this sectiom . t ' . ' 

V (a) "Intimate partes" included the breast# buttock, anus#N^nie, vagina 

*^r pubic mound of a human-being. " ^ , \^ 

(b) "Sexual contact" means any ^intentional touching of the ijntimate 
parts, clothed or unclothed ^ of a person to the intimate parts # clotl^ed or 
unclothed, of another* or the ^intentional touching by hand, mouth^oi object- 

. of the intimate parts, clothed or unclothed, of another^ if that" intentional 
touching c|n reasqnably* be construed as^ being for the purpose of sexual 
arousal or gratification ox if 'such touching contains the elements of actual 
or att^npted batt^ry'/as defined in s* 940*20* 

(h) "Sexual intercourse" includes the meaning assigned under s* 939*22 
(36) as well, as cunnilingu^^ fellatio^ anaT intercourse or any other iptru-* 
sion, howeVer slight^ of any part of a person*^ body or of any object iiftp* 
the genital or anal opetiln^^of another, but emission of semen is not re^iiired* 

* 

.(61*N0 PROSECUTION 9F SPOUSE. " NO person may be prosecuted under this 
section if the ccinplainant £s his or her , legal spouse^ unless the parties 
are living apart and one of them has filed for an 'annulment', legal separation 
or'i divorce* > \ ^ ' 

4 Section 6* 942*02 o^ the statutes is repealed* - 

' ^ Sectioh 7* 944*01 and 944*01? of the statutes' is repealed* 



f 



91 



.Sect^ion dt 944*10 and 944*11 of statutes are repealed/ 

41 ' ^ ^ 



Section 9, 970ini3 (4) of the statutes is'amended to read: / \* 

, - ^970.03 (4) If the defendant ip accused of a arime under 940*225 , 
the judge shall, at the^^fequest of the^comfilainiftg witness * excltide from 
the hearing all persons not offices of the* coiyrt:, manbers of tfe^^itness's 
or iieCendant* s faitdlies or othets * deemed t^j the court tobe supportive of 
tii^ , or otherwige required to attend* The jtidqe may exclude all such 
persons froan the hearing in any c^se where the defendant iS accused of a ' 
^rime tmder s* $40*225 or a crime agaj.fist chastity, morality or decency * , 

^ Section 10* 971*31,(11) of the statutes is created to 'read t 

971*.31 (IX) In actions under s* 940*225, evidance which Is. admissable 
under s* 972*11 (2) must bt idetemined by the court upon pretittal mption, 
to be ma^exi&l to a fact at, Issue in the case and of sufficient prpbative 
value to outweigh its inflammatory and prejudicial natu|e before it may be 
introduced. at trial* . * . * ' * \ 

Section 11. / 972*11 of the statuses is renumbered 972*11 (Ij^ and 
anjended to read: * ■* ^ ■ 

972*11 (1) Except as provided in sub (2), trie rules of evidei^ce and 
practice in civil Actions ^shall be applicable in all criminal proceedings 
uilless the context o*f a Section or rule manifestly requires a different 
constiriiction* Ho guardi^ ad litem need be appointed for a defendant in 
a criminal act^iori* Title XLIIlTexcept ss^ 887^05 to 887*12, ^87*%23 to 
887*29, 8p9*22'7 895»29 and 895*30/ shall apply in all criminal proceedii^gs.- 

'Section 12* 972*11 (2) of the Statutes is created to read; 

, 972.11 X2) (a) "In. this subsection, '*sexual conduct" mel&is any conduct, 
or behavior relating to sexual activities of the complaining witness, £i)^* 
eluding bilt not limited to prior experience' of sexual intercourse oe-s^xual 
contacts use of contraceptives, living arrangement and^ife-style* 

. (b) 'If the defendant is accused of a crime under s* 940*225, any, 
evidence concerning '^e complaining witnesses pirior sexual Conduct or. 
opinions of tlie witnesses prior sexual conduct an^^eputatiofl as to prior 
seKuaX conduct shall' not be admitted into evidence ^uSring the course of 
the hearing or trial, nor shall any reference*to sudh conduct be mada in 
the presence of the jury, except-the following, subject to St 971*31 (11); 

^1* Evidence of the complaining witne^s^s past conduct wlt^the 
defenokuit* ^ - - '> 

2* Bvidence of speT:rific instances of sexual conduct showing thb * 
source or origin of sem^h,- pregnancy or disea^^, for use* in^ determining' 
the degree' of sexual assault pr the extent of injury suffered* 

3* Evidence of prior untruthful allegations of sexual assault made 
by the .90inplaini^g witness* 
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APPENDIX D ^ - 
SELECXED IeGAI BIBLIOGRAPHY 



The selected articles' listed in tbis legal bibliog* 
raphy are intebded to {frovide readers with more 
extensive References conceriiiDg the principle mues 
explored in the body of this report. As was noted 
earlier ill the text, there has been a veritable ^plo* 
.^sion. of literature on rape during the phi three years. 
^ Much Qf tfiis^-literature ha;i.related to non^legal issues 
andmcd ijx)t be docmn^ted here. For those wishing 
to pursue a broader range of readings a general rape 
bibliography by Chappell, G^is and Fogarty provides 
a comprehensive source of references prior to 1974.* 
'An updated rape bibliography is currently in prepa- 
, ration. by the newly established National institute of 
Meqtal Health's Center for Rape Prevention and 
Control * ' • 

I. GENERAL ^ 

Hiese articles presenVan ovei;view of the l^gal 
issues of rape and deaMMtb more than'one topic. 

B&l>coc)f, Barbara, Ann Fr«edmaii, Eleaiior Norton, ^ 
Susan. Ros*, •*Rapc." Section II cf Women and the 
Cfiminol Lai^. In Sex Discrimination^ end the Law, 
Boston / Mass. : Little Brown and Company* pp. .S2(M77. 
197,5. ■ , ^ 

Htbey* Ricbard A., *nic Trial of a'Aape C^tse: An Advo- 
cate's Aoaly^ of Cct^oboratioo, Consent Cbarac- 
ter.** American Criminal Law Review, n(2>:3Q^334, 
Winter. 1973. ^ ■ / ^ 

Lafldau,. Sybil. '^Aaf^: .Jbe Victjtn as Defendant Tn 
, ie<4):19-22. July/Atigust, 1974^ 

LeGrandj Camilla E "^JUpe and Rape V&ws: Sexism So^ 
ciety and tavfyc^difornia Law RevieWt 61(3):919-941» 
1973. 

Mathiasen, Sally ElUs." *Tlie Rape Victun: A Victim of So- 
ciety and the Law.** Wtitamette taw Jourmh ll:36-55^ 
Winttr, 1974. ' " - 

'itecent Statutory Devdopments in tbe Definition of 
Forcible Rape.** Virginia Law Review, 61(7)11500-1543, 
November 1975. " , 

S^Ot Helenef'-and Debortfh Stole. 'Ilape Refo^^fiXJegtsla* 
'"tioQ: 1^3 It tbe^lutionr Cleveland State l^w Review. 
;iAOf/4e%-503. 1975. ' " v • - " ^ 

WoodSf Pamfla Lake *^e Victim in a Forcible Rap$ Case: 
■ A'tFeminist^ View^** ' Americatt Oimirutl Zaw Review^ 
11(2):335^54, Wibt^^ 197?." 



^Dworkin, Rd^r Bi *The ResUtaaoe Standard in R&pc^L^is^ 
. lation,** Stanford f^w Review, 15:68(i489^ Pebniary; 



CoDsenl^ 



^Ouppe11> 4>iJncai/^Oilbert Oeis, and Faith Fo|party. 
**FOr€ible Rape: Bibliography." Journal of Criminal taw 
and Criminology, 65 (2) : 248-263^ Jtme 1974. - 



Harris, Lucy Aced^ "Towardsr^ Consent Standard in Ibe 
Law of ifapcT' University of Chiaxgo Law Review/ 
4>(3):613-645,^Ftng I976.\ 

Scott, lQ:elynae A'. *'Fraud an4 Coi]sent in Rape^Cpm^ 
henston of tbc Nature* and Char^ct<r of the Act and Its 

* Moral Implications." Criminal tavr Quariertyf }fisaL)t 
J8<3):312-324, Mayl97<S. * ' ; 1 

C Equal Ri^ts Amendm^ ' . 

CcUinsi^ lames W. ^Constitution^ La^^Hie Texas Equal 
Rights Amendment--A Rape Statute That Oply Pubt^es * 
Men Dots Not Violate ihe .Texas" ERA Finley .v. State/^ 
Texas Technin^^ taw J^view, 7:724-?31> $priiis* 106. . 

'Cnimp^'Susan. **An Overvl^fW of, the Equal Rights Amend- 
ment in Texas.** Homtqn ixiw Review, lt:136-i«f» . 
1973. ' I \ O ^ 

a Peiudt^ /■ * ' 

Bedau^ Htigo Adam. "Felony, Murder Rape and tbe M^uuia- 
'tory Deatb Penftlty: A Study In Dlscfctidnkry TUstice*"* 

* Suffolk Univerdty Law Rtvlew, 100) :495-*520, ^ring 
197<S. . , / * 

Wolfgang, NCarvio, and Nfarc Riedet ^'Race, ludiclal Dis^e* * 
tz^^ttnd the Deatb Penalty." The Ant^lst 407^1 19-133^ 
^ >la}r 1973^ . "W 
, Wolfgang^'Marvto, hnd Mar^ RiedoF^Rape, Race, -and tbe 
Deatb Peq^y io Georgia/* American Journal of Ortht>^ 
psychiatry, 45(4) :65^e$, IvAy l^. 

in** Proof . • ^ ^ 

Eisenbudt Fre^erick.-'^Luu^tions on tbe Ri^t to Introduce 
' E^jlence Pert&ining^fflPtBe C^r Sexull History of tbe 
Coiiqil^ng, Witness in Casei bf Forcible Rape: Re6ec- , 
' tton ol'Reality or Deoiii c( Due P^bc^^ Hofstra Xjaw 
Review, 3:40i^26tSpTix^ 1^75/ — ^ ' 

**Evidenoe:;7AdniiwibiI.ity— In a'Trial fw'Rapet Prosecu* , 
true May Not Be CnMfii. Exanilne^l as to Specific Acts of * 
Prior Sexuat banduct v/it^ Men Other tb«n Defendant, ' 
J Wbetber tbe Purpose of Su^ CrosvEiamlDation i)^t0^ 
^ EstabUsb Her'^nseQt as aof Affirmative Defense 'or* to' 
Impeach Her CrediWity as a Wtatis^Cynn v. State*^ \ 
Ceor^J^ilwJ^MeHr»S:973-^83»SQmmeri^4* ^ 



Giles. Linda E *The, Admissibility of a Rapc-<pomplainant s 
Previous Sexual Conduct: The Need For Legislative Re-^ 
form," Neyv Ertgtand Law Review, llC2/:497*507, Spring 
\976/ ' ' . ^ . 

**If She Consented Once, She Consented Again— A Leglil 
FaJfocy, m Forcible Rape C^sesr' Vatparai^ Vrtiversity 
UwRevhw, 10:127-167vt^all 1975, • * ^ 



/ 



JuhiUlOb^ l^Qwinna Uayie; "Evidence — Rape Trials — Vi<;tinrt's 
Prior Sexual History" Bayhi^yv Review, 27(2);3&" 
' 369. Spring 1975, ' * • 

MqOermotV Thon^as E. TU, ''California Rape Evidence 
Reform; An Analysis of ^nate Bill 1678," Hastings LaW 
, ,^ Journal, ^6; 1551-1573. Ma> 1975, 
SUtherlin, JefrTlee, '"Indiana's Ra^e Shield Law: Conflict' 
With the^ Confrontation Ojause?" IndRana Law Review, ^ 
9f2);418-440, January 1976. 
Wesolowsiti, 'James J. "Indicia of Consent? A Proposal for 
' Chan^ to the Common Law Rule Admitting £vt(jte»ce of 
"a^Rape^Yictim's Charaeter' for Ch^tstity/' Loyola Univer- 
sity La f Journal, A \^\4(K^ii\tx 1976. 

B* Corroboration ' ■ * 

*^rroborating Charges of Rape*" Columbia taw ReHew, 

' 67(6) :y37-l 148. June.* 1967, ; 
GlesSt Aian G. "Nebraska's CorrolKration Rule." Nebraska 
^ taw Rmew, 54:93-1 10* 1975, _ ' 

Ljjginbil], David, '"Repeal of the Corroboratioi) Require^* 
, ment: Ift^iU It Tip the Scales of Justitef^ Orak^ Law Re*^ 

' vf^i*^. 24(^);669'682. 1975,^ ' • ' / 
filler, Robert " 'Extsteptialism^ and Corrobo ration of 



"Criminal Law— Rape — Cautionary Instnictjon In Sex 
!^ Offense Trial Relating f rosecutri)^ Crcdtbiltty^ 
. ^uie ot the Crime-Charged k No Longer-Ma ndatjb 
' cretionary Use is Disapproved.. People v, Rincon-i 
/ Fordham Urban. Jmw '^rnal, 4(2h4\9^^0, lyinter- 

1976,. . 
"Dodson/ Mildred B. ^'People v, Rincon-f^neda\ Rape Trials 
Depart (he Seventeenth Ccntry — Farewell to Lord Hale^*' 
Tulsa taii^ournai ■l1(2):279-290. 1975,, 



Bisenberg. Robert L. "Abolisjjing Cautionary Instructions in 
,Sex Offense Cases: People y^* Rincon-Ptneda" Criminal 
Law Bulletin, 12(f):58-72, January /February 197fi^ 

Welch. Debt>rah. Xriminal ^cedure^Instruction to Jury 
Tftat Rape is Easy to Qarge and 'DifRcult to Dispose is 
No Longer to be Given, State y. Feddefsen:' TexasTech- 
^ fti^al Law fi g!ig!y.J:732^737. Spring 1976, 



Sex Crimes io'New Yorjfc; A New Attempt to' Limit *If 
* Someone Didnt See It, It Didn't Happen;" Syracqse 

RfiWftP, 24':1^37. 1973,' . ' 

'i^e'^pe'Corrobofation Requiren^ent; Repeal Not |te- 
loTm:'V^l^taw J0Urttal, 81(7) :r365-139i. June 1972, 



D. Psychiatric Ejcaminatioii / 

"Complainant Credibility in Sexual Qffense Cases: A Bur^ " 
vey of Character Testimony and Psj^htatnc Experts.** * 
Jottrnal of Criminal taw and Criminology, 64(0:^-75^ 
; March 1973, . 

Jarrett, Tommy W, **CriminaI Lav^J--?sychiatric £xamirta<^ 
'tion of Prosecutrix in Rape Case,** fiforth* Carolina taw 
Rer^iew, 45:234*240. 1966, ' ^ . 
"PSytjlijairic-Aid in %valuatit^ the Credibility of ajProse- 
,'cuting Witness Charging Rape.*' Indiana taw Journal, 
26<l);98-103.FalM95br- — . 

rv, : SPECIFIC ARTICLES 
Michigdn 

BenDor/jan. .^justice After Rape: Legal Reform in^ Michi- 
gan," In Walter ahd'S* Brodsky (eds,), Se^uai; As- 
saulf: The Victim^and J^^ip/^r. Lexington t Mass.: Lexing; 
ion Books, pp, 149^160. 1976/ - 

Cobb. Kenneth A^ andt Nancy R. Schauer, ''Michigan's 
Criifiinal Sexual Assault Law," Vniversity of Michigan 
— Jownal Qf-LaWL RMormAi \-)^% M 276. Fa l l 1P7 4 . ; 



;b. Ohio : ^: ' V > ^ ^ 

Child* Barbara,. "Ohic/s\ New Rape ^Lavic-r .Does it Ptote^t 
Cothptki^ant at the ExQense-of the feints bf^the Ac-' 
cused?* Akro>v fyiw Review, 9( 2) :3?7»^359, Fall 1975. ' ; 

' - > . ^ r 

Haas. Harl, "J|ti?:t.>Tew* Perspectives ^ and New' Ap- ^ 
^" " proaclies." The yros&:utor, Ilf5);357*359,;i976, 

IK Texas r ' ^ . . 

Weddlngton, Sarah, "Rape^ Law in Texasf H,B, 284 and th 
.Road t6 Reform,** American Journal of Crimiml t^jw^ 
^(l);.l-^*.Winter 1975-1976. 



